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the Triſh Edition, and many new References added. 8vo. 
6. Law of Uſes and Trufts, collected and digeſted in 


a proper Order from the Reports of adjudged Caſes in 
the Courts of Law and Equity, Sc. together with a 


Treatiſe on Dower. 8 vo. 


7. Law of Deviſes, Revocations and laſt Wills, with 
Precedents. 8vo. 


g. Law of Diſtreſſes and Replevins delineated, where- 
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things may or may not be diſtrained; and the regular 
Method to be purſued in ſuing out Replevins, Sc. agree- 
able to the preſent Practice. With many References to 
the beſt Authorities. To which 1s added an Appendix 
of Engliſh Precedents in Replevin. 


. A Treatiſe of Tenures in two Parts, containing, 


Wo The Original, Nature, Uſe, and Effect of Feudal or 
Common Law Tenures. 2. Of Cuſtomary and Copyhold 
Tenures, explaining the Nature and Uſe of Copyholds, 


Sc. with Reſpect to the Duties of the Lords, Stewards, 
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are now added, Notes and References to the common and 
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HA the name of Gr 1- 
BERT is a ſufficient re- 
commendation of itſelf, is evident 
from the ſucceſs the treatiſes al- 
ready publiſhed under that ſanc- 
tion have met with from the 
public. a 
Me therefore beg leave to aſſure 
our readers, that the following 
ſheets are the genuine performance 
of that learned author. The ſub- 
ject matter concerns the practice 
and theory of the high court of 
Chancery, than which, what can 
be more uſeful to the profeſſion ? 
and tho merit, which deſervedly 
claims the title of authority, is too 
conſpicuous in this performance to 
be here particularly pointed out, 
yet our author ſeldom relies on his 
A 2 own 


TRE EACH 


own opinion, but ſupports it with 
the beſt authorities, as will evi- 
dently appear to every judicious 
reader. 

The references are carefully : 
compared with the books them- 
ſelves, and many added to books 
publiſhed fince the author wrote, 

and other uſeful additions; and to 
do the author all the juſtice in our 
power, this edition has been care- 
fully reviſed and corrected, and a 
complete table added to the whole; 
and we doubt not the public will 
eſteem it an uſeful and valuable 
addition to the ſeveral pieces alrea- 


dy collected and Pe. of the 


ſame author. 
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ee 
Ot the oziginal of the court of Chancery 


"A © conſider the diviſion of the Divifon of the 
courts of juſtice, we muft ſee how courts of jul- 

they ſtood immediately before ſuch die. 

_ diviſions were made; and from the 
time of the Saxons till the reign of Edward the 
_ firſt, the ſeveral county courts and ſheriffs 
courts did decline in their intereſt and authority. Heine of the 
The methods by which they were broken county Courts, 
were two-fold. * 

Firſt, by granting commiſſions to the ſheriffs By granting 


by writ of juſticies; whereby the ſheriff had 1:6 ſticies ro the 


a particular juriſdiction granted him to be ſher 
judge of a particular cauſe independent of 
the ſuitors of the county court, and theſe 
commiſſions were after the Norman form, by 
which all power of Judicature was immediate- 
ly derived from the prince ; theſe commiſſions 
were neceſſary to give the ſheriff a Juriſdiftion 
above the value of forty ſhillings. 
The ſecond way whereby the county courts By — 
were broken, was by appointing the juſtices * 
in Eyre; * theſe were appointed in the twenty- 


Ancient dialogue concerning the Exchequer, 5. 30. b. 


Printed in 1758. 


B ſecond 


2 FoRU RomanuMm. Chap. 1. 
When ap- ſecond year of Henry the ſecond, and were 
pointed. judges that fat in the ſeveral counties to hear 

and determine cauſes, as well criminal as civil ; 
and theſe proceeded in the ſame-method of 
judicature as was obſerved in the King's courts, 
and kept an uniformity in the law, which was 
very much broken by the diſtinct courts of ju- 
ſtice, that before had tranſacted all civil bu- 
ſineſs in their ſeveral counties; from hence, 
afterwards they began to grant commiſſions 
to take aſſizes, which were commiſſions * 
re nate upon complaints of diſſeiſins done in 
their ſeveral counties. 
What the The King's own court conſiſted of the 
King's court juſticier, who was the chief officer of ſtate, 
_ confiſted of. and the chancellor, + or keeper of the ſeal, and 
ſuch other barons and tenants þ in capite, as the 
king called to their aſſiſtance; theſe were cal- 
led by writ to the determination of particular 
cauſes, and tho? towards the latter end of the 
firſt Norman period, there were ſome great 
officers of ſtate that were conſtantly reſident, 
yet the King, according to the weight of the 
| cCauſe, called ſometimes more and ſometimes 
leſs in number; and by vertue of ſuch writs 
they ſat and tranſacted all civil buſineſs. This 
court of the King tranſacted all civil and cri- 
minal pleas, as likewiſe the matters relating 
to the revenue; theſe, when they ſat as a 
court of revenue, reſided in the Exchequer ; 
when they fat on criminal and civil cauſes, 
they ſat in the hall of the king; || when they 
far in the Exchequer the trealurer generally 


According to the exigency of the matter. 
} Ancient dial. concerning Exch, p. 4 b. F In chief. 
Ancient dial, p. 4. e. | 

preſided 
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Chap. 1. FoxuM RoMAN UM. 8 
preſided as a man beſt ſkilled in the revenue; 
when they ſat as a court criminal or civil, 
the juſticier preſided as a man beſt ſkilled in 
the law; when it was a matter of great mo- 
ment, as upon levying a new war, or raiſing 
an Eſcuage, moſt of the great perſons that 
held * in capite were called, and here they 
tranſacted all manner of buſineſs, as well cri- 
minal as civil, relating to the revenue ; and 
this was called the Commune concilium Regni, Or The Parlia- 
the parliament; and to this court afterwards ment. 
the repreſentatives of boroughs that held “ in 
capite were called; this was the great court 
baron of the kingdom; and when they far, all 
leſs courts and councils ſeemed to be ſuperſe- 
_ ded; but theſe were ſeldom called during the 
firſt Norman period, becauſe fuch concourſe 
was formidable to thoſe princes; but leſs 
_ councils ro tranſact the public buſineſs were 
very frequent amongſt them; all the pleas that 
Were depending in the courts of the King, or 
of the exchequer, were put before them, ſave 
only the inqueſt of offices that were not tra- 
verſed, and the common eſtreats upon which 
proceſs went, were not brought before them, 
becauſe theſe being matter of courſe, remain- 
ed as before in the exchequer. _ 

In the barons wars, the power of Hugo de 
Burgo, who was the juſticier, was turned a- 
gainſt the King, and it was found likewiſe, 
that the barons who had great diſtricts were, 
very troubleſome to the crown; for tho? in the ry trouble 
conqueror's time, and for ſome reigns after ſome. 
the conqueſt, they were kept in very good 


* In chief. 


B 2 ſub- 


FoRUM RoMANUM. Chap. 1. 


ſubjection, and the Norman and Engliſh barons 


were a balance one for the other, the Normans 


being dependants upon the crown who had 


now planted them in the kingdom: but after- 
wards time wearing away the diſtinction, the 
Normans grew up Engliſh, and became fond 


of thoſe liberties and privileges that the Eng- 
_ liſh had enjoyed in the Saxon times; and from 


hence grew the barons wars, which introduced 


a new police in the kingdom, which hath con- 


tinued with ſome alteration unto this day; and 
for this purpoſe after the battle of Eveſham, 
in the time of Henry the third, there ſeem to 
be ſome of the wiſeſt policies ſet on foot that 


have ever been known in any nation; for firſt, 


after the conqueſt, the King confirmed the 


Great charter Great charter, which made him very popular, 


confirmed. 


The  difine. 


by making ſo good an uſe of his conqueſt as 

not to graſp at the liberties of the people. 
The next ſtep that was taken, was that of 

forming a balance with the great peers, by 


breaking the territories that were eſcheated into 


{maller diſtricts, to hold immediately from the 
crown; from hence came the diſtinction be- 
tween the * harones majores, and the ＋ barones 


tion between minores; the * barones majores were thoſe that 


the barones 
majores and 


the barones 
minores. 


had the greater diſtricts, and the Tbarones minores 
were the new tenants & in capite, that had the 


ſmaller territories ; and becauſe the number of 


the + barones minores was too great to be called 
together at the aſſembly and convention of 
the ſtates; they took a new method to balance 


their power with that of the ancient baronage. 


Greater barons. + Leſs barons, F In chief. 
„„ Such 


in 


Chap. 1. Forum RoMANUM. "= 
Such ports and boroughs as had held * per 
baroniam, were antiently ſummoned to parlia- What bur 
ment and ſent their repreſentatives to fit with roughs were 
the baronage, becauſe they were equally con- anciently ſum- 
cerned in the taxes and levies of the kingdom, 3 = 
with the reſt of the & barones minores, holding » "oy 
then about as large a quantity of land in the 
county as amounted to a barony. They like- 
wiſe ſent their repreſentatives both of counties 
and boroughs, which, as ſome have ſaid, were 
digeſted into one houſe ; but I believe they 
were originally formed into two, as they are 
at preſent; from hence the writ is, that they 
| ſhould chuſe F duos milites gladiis cinctos; and 
from hence afterwards the taxes and levies 
were given in the lower houſe, becauſe the 
ports and boroughs were trading parts of the 
kingdom, and the barons of thofe ports ſettled 
the ſeveral cuſtoms and taxes that were raiſed 
to the uſe of the navy; and as the barons 
that held & in capite to accompany the King in 
his wars, were ſummoned to a parliament to 
aſſeſs the eſcuage; fo the barons of the ports 
and boroughs were ſummoned to the King's 
court to ſettle the tallage, for there were two 
diſtinct tenures in the kingdom, that ſeem to 
ve had originally charters from the conqueror; 
the military barons that were uſed to accompany 
the King in the wars, and the boroughs which 
uſed to maintain the navy. And there was 
alſo a third ſort, which were the antient de- 
meſne lands, which ufed to maintain the table 
of the King. As to the tenants in antient 
demeſne, || they generally uſed to bring in their 
* By barony. 5 Leſs barons. 3 
+ Two knights girted with ſwords. In chief. 
{| Ancient dial. p. 20. Seld. Eng. Janus 57. 2 Seld. 1003. 
| | 3 corn 


Burgage te- 


Foxum RoMAx uu. Chap. 1. 
corn or gabel rent in ſpecie to the Exchequer: 
theſe that held in burgage tenure, were uſed 
to preſent particular donatives to the King, 
upon particular expeditions. Theſe laſt were 
often ſent for and conſulted in foreign expe- 
ditions where the navy was concerned. 

Theſe burgage tenures were various accor- 
ding to the different nature of their patents; 
for ſome held at a certain rent, others to fit out 
ſhips for the navy. But the moſt general way 
of infeudation was by certain rents. And as 
the tenants vin capite that held by military ſer- 
vice, were often ſummoned to give aids to 
the King, over and above their military duty; 
as aid to the King's ſon, or to marry the King's 


daughter; ſo thoſe that held by burgage te- 


Tallage what. 


Tara ge by 


nure, were ſummoned when the King deſired 

a donative, and donatives were then given in 
the King's courts for each particular borough, 
and they were there regiſtered and accompted 
for by the ſheriff; and this was over and above 
their conſtant rent and ſervices, paid for ſuch 
boroughs, under the name of tallageG. 
But towards the period we have mentioned, 

_ all. the repreſentatives of the burgage tenants, 
and the repreſentatives of the + barones minores, 
were caſt together into one houſe. And as 
the military barons in former times, gave their 
aids apart upon every knight's fee, and the bur- 
gage tenants gave their donatives apart ſo much 
upon every borough; upon the coaleſcence of the 
F barones minores and the burgeſſes into one houſe, 
they fell icto anew way of taxing, which was by 
way of ſubſidy: asthe tenth penny of every man's 
ſubſtance, which they called diſmes, and the fif- 
t-enth of every man's ſubſtance which they cal- 
In chief. + Leſs barons. 3 
led 


Chap. 1. Forum Romanum. 
led “ quinzimes. Theſe were raiſed by particu- 
lar laws, and were gathered by diſtrefs, accord- 
ing to the value of every man's perſonal ſub- 
ſtance, and at the time when every man's per- 
ſonal ſubſtance was vifible. I find in Ryley's 
Placita parliamentaria f 516, a writ to the cler- 
gy for the gathering their tenths, and that they 
themfelves ſhould appoint collectors. And it 
feems that books were kept by the crown, of 
the ſtate and condition of the clergy and laity, 
when theſe taxes were collected. no 
But becauſe the commons, ſitting by right 
of reprefentation, could give no more than 
they were impowered by their principals, there- 
fore all taxation uſed to begin in their houſe ; Taxation al. 
neither would they ſuffer it ever to be altered, r granted 
becauſe they looked upon that to be a breach ne 
of truſt, in not conforming to the original in- 
ſtructions, they received from their principals. 
This ſeemed to be taken from the cuſtoms of 
the antient boroughs, who were inſtructed to give 
a particular ſum for every particular borough: 
and they did not immediately leave that way of 
taxing, and afterwards, when they came into a 
more general way of taxing by tenths and fif- 
teenths, they uſed to conſult their principals, as 
they had formerly done, what they could bear; 
and when once by conſultations together they had 
formed one general ſubſidy, they would never 
ſuffer it to be touched by the ſdperior baronage. 
This gave the power of the purſe to the com- 
mons, which as it gave an opportunity to the 
crown to gather great fums of the people, ſo 
it made them a balance for the antient baronage, 
and in after-times even too great for them. 


* Fifteenths, + Fleadings in parliament. 
B 4 But 
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But the power of judicature was reſerved to 


the antient baronage, or the * barones majores. 


This ariſes from the hiſtory already mentioned, 


for the * barones majores were generally the 


Impeach- 
ments Origi- 
nal in the 
houſe of lords. 


perſons who were ſummoned for hearing the 


cauſes, and theſe as well eccleſiaſtical as 


temporal. And in the antient times, chiefly 
eccleſiaſtical great cauſes were generally heard 
by them, as well originally as by appeals, 
as may be ſeen in Ryley above quoted. 
Where likewiſe we find many inſtances of 
ariginal cauſes, referred to inferior courts that 


were of no great moment. But all peti- 


tions againſt great perſons, and the prince's 

officers, were heard in this court. From hence 
this became a place of original juri{diftion for 
impeachments, which were preferred either 


by private perſons or by the whole commons 


of England: and likewiſe the F dernier reſort 
to — the errors of inferior judicatures; 
but as to original cauſes they began to refer 


them to the inferior juriſdiction, to avoid a 
multiplicity of that ſort of buſineſs, as may 


The barons 

wars break the 
power of the 
juſticier into 
you! courts. 


be ſeen in Ryley 156, 157. And when any 
matter of fact was to be tried, there uſed to 
go out writs to the juſtices in Eyre, to ſummon 
the parties before them, to try the fact accord- 
ing to the command of the writ, as may be 
ſeen in Ryley 74, 75. 

The next police that was introduced after 
the wars with the barons, was that of breaking 
the power of the juſticier into ſeveral courts, 
which make the ordinary juriſdictions that are 
now in being; (that is to ſay) the chancery, 


Greater barons. + The laſt reſoft or appeal. 


the 
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the King's bench, the common pleas, and the 


Firſt, as to the chancery ; and that had a The chancery 
four-fold uſe ; firſt, as an * officina brevium ; had originally 
ſecondly, as a controul and cheque upon the a four fold uſe. 
court of exchequer, and thirdly, as a Latin 
court for the proceedings on the records there 
touching perſons privileged; fourthly, as a 

court of equity. wm : 

Firſt, as an *officins brevium; antiently the The officina | 
maſters in chancery made out all ſummonces brevium what. 
to parliament, and the writs for the common 
pleas to proceed upon. But after the t magiſtri 
cancellarii had ſettled proper writs and com- 
miſſions, and thoſe things began to be of 
courſe, then had they proper under officers, 
which made out their writs of courſe, and 
they began only to attend the making out of 
the new writs in extraordinary cauſes, and the 
ordinary writs and commiſſions were made out 
by the proper officers. Hence it came to paſs 
that the officer called the clerk of the crown, 
made out all ſtate commiſſions, after the forms 
of them were ſettled z as commiſſions for ju- 

ſtices errant, and of aſſizes, general gaol de- 
livery, T oyer and & terminer, and of the peace, 

_ writs of aſſociation and || dedimus poteſtatem, for 
taking of oaths, and all general pardons and 
ſpecial pardons; alſo writs of execution upon 
the ſtatute ſtap]e, which were annexed to this 
office, in the time of Queen Mary, for their 
continual and chargeable attendance. All which 
writs were before made out by the curſitor. 


An office for writs. f Maſters in chancery. 
＋ To hear. Determine. || Commiſſions. 


The 
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The curſitors were formerly as clerks to the 
maſters who made out the writs, and were after- 
wards ſettled into a diſtinct office to make out 
the * brevis de curſu. There were likewiſe 

Clerks of the in this court clerks of the Hanaper, who re- 

Hanaper their giſtered the fines that were paid on * writ, 

daty- and ſaw that they were ſcaled up in bags, in 

order to be opened afterwards and iſſued; and 
the comptroller who attended and inſpedted | 
the opening of the bag, in which the writs 
were put, and was a check upon the clerks of 
the Hanaper. 


The reaſon of The reaſons of the inſtitution of this $ officina 


the inftitution ˖ 
of the officina brevium are many; firſt, that it might appear, 


prerium. that all power of judicature whatſoever flowed 
from the King, and therefore there was a fum- 
monce even to the peers in parliament, that 
ſat F in jure proprio; ſo likewiſe for the lower 
houſe of commons; the baſis of the ſame was 
made by writs that iſſued out of this court, 
and were returned into the ſame office; and 
alſo in every judicature there were particular 
patents, which ſhewed the extent of their com- 
miſſions, and that their *power was derived 
from the crown. 
Second reaſon. Another reaſon for this inſtitution was, that 
the crown might have their proper fines. |[Thefe 
were antiently paid to purchaſe juſtice from 
the crown; for they would not ſuffer perſons 
to come into the King's courts, and engage the 
power of the King to do right to private per- 
ſons, without firſt receiving ſomething from 
the * towards the charges of the court, 


* Writs of co The office "8 writs. 
+ Ta their own right. Ancient dial. p. 56. 


and 
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and the expence of the judicature. Inſomuch 
as in the antient times the King uſed to ſummon 
ſeveral of the barons to attend the hearing of 
fuch cauſes; but afterwards by * Magna charta, 

| theſe were reduced to fines certain, that the 
crown might not be defrauded, and the writs 
were taken out of the court of chancery, re- 


turnable in the other courts, that one court 


might be a check to the other. 


A third reaſon of this inſtitution was, to keep Third reaſon. 


an uniformity in the law; for whether theſe 


writs went out to the ſheriff in nature of a 


juſticies, or whether they were returnable be- 
fore the juſtices in Eyre, or juſtices of the 
common bench or aſſize, they were ſtill made 


in one form according to the nature of the com- 
plaint, which was both a direction to the Judge, 


and a limitation of his authority. 


The ſecond office of the court of chan- Second office 


cery was that of a check upon the court of ex- of the chance- 


chequer. + The ſheriffs, the eſcheators, and all- 


other officers relating to the revenue, were 


ſworn in the exchequer; and when they & vir- 
tute officii took an inquiſition of the death of 


any perſon, of the lands of which he died ſeiſed, 
they uſed to return it into the exchequer. 

But the chancery, in order to quicken theſe 
officers, would iſſue writs, and when they took 
any inquiſition || virtute brevis, they were wont 
to return it into the chancery. But to under- 

ſtand the authority of the court of chancery 
in relation to the revenue, and what ſhare of 
Juriſdiftion was fertled in that court upon the 


The Great charter. + Ancient dial. Excheq. P- 50. b. 
$ By virtue of their office, || By virtue of the writ. 


diviſion 
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diviſion of the courts of juſtice, it will be ne- 


ceſſary to look into what was the uſual buſineſs 


of the chancellor in the firſt Norman period. 
In the antient times the chancellor was like- 
wiſe chaplain to the King, and it was his buſi- 


neſs in the time of the juſticier to write the 


diplomata, that is, all charters and commiſſions 
from the King. Therefore when the power of 
the juſticier was broken, he obtained the“ officina 
brevium and Tcartarum regiarum. From thence 
all the extracedivary Juriſdictions touching 
granting of charters, as likewiſe all inqueſts of 
office to intitle the crown, were returned into 
this office. And the exchequer, in which 


theſe things were antiently tranſacted, became 


See Gilb. hiſt. 
view of the ex 


chequer 132, 


133, 134. 


5 Co. 5 2. 
10 Co. 115. 
Page's caſe. 


only an ordinary court of revenue to let leaſes 


to the King's farmers, and to get in the King's 
debts. And therefore the office in the exche- 


quer was only an office of inſtruction, of what 
lands were in the King in particular counties. 


But to veſt lands in the crown $ de novo, it was 


neceſſary to have an office under the great ſeal, 
and fo to grant lands from the crown (unleſs 
it were merely the farms that were granted for 
years) it was neceſſary they ſhould have pa- 
tents under the great ſeal. 
From hence, when any writ went out of the 
chancary i in order to quicken the ſheriffs and 
eſcheators, it was returned into that court 


as part of the extraordinary juriſdiction that fell 
to the ſhare of the chancellor after the diviſion 


of the courts, and there any party grie ved was 
to come in to traverſe. And ſo if a ſ ſcire facias 
iſſued to repeal any patent, it was returnable in- 


* The office for writs, + Royal charters 8 Anew. 
1 Writ to ſhew cauſe. 
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to this court, becauſe there ſuch patents were 
regiſtered, and there the party came in and 
pleaded before the chancellor. And if a de- 


murrer was joined the chancellor was judge. 

But if they pleaded to iſſue, the chancellor hy the of- 
could not award a jury proceſs, but was to cina brevium 
carry the record itſelf over to the King's bench, could not a- 
who awarded the jury proceſs upon it; and af- ard Jury pro- 


terwards upon the verdict gave judgment. 
And the reaſon of this feems to be, that the 
chancery being the * officina brevium, if it 
could have tried iſſues, might have eaſily en- 
croached upon other juriſdictions, in making 
the writs that were iſſued out of his court re- 
turnable into it. And from hence it was that 
they kept original and judicial writs diſtinct 
from each other. For tho' the chancery gave 


judgment upon ſuch inquiſitions, and upon a 
Þ ſcire facias, where a demurrer was joined, yet 


ſuch judgment was either to remove the King's 
hands, or to repeal the patent, upon which no 
judicial writs needed to iſſue. 


Thirdly, the ſaid juriſdiction was as a Latin Third offce of 
Court for the proceeding on the records there, the court of 


13 


touching perſons privileged, and alſo upon Chancery. 


recognizances. 5 
As to the privilege of officers, this was 


plainly ariſing from their attendances. And 


their juriſdictions in recognizances aroſe from 
the records remaining with the chancellor here. 


And becauſe they had in the former caſes uſu- 
ally given judgment in demurrer, fo in this 
caſe, when demurrer was joined they gave 
judgment alſo. But they never having iflued 


 ® The office for writs. + Win to ſhew cauſe. 


Per 
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any jury proceſs in the caſes of the revenue, in 


the old Norman times, ſo in theſe privileged 


caſes they iſſued no jury proceſs, 1 they 
had never done it in the caſes of the revenue. 


What makes Theſe two laſt juriſdictions in the chancery, 
the petty bag. make up what we call the petty bag, whereas 
5 all the original writs that were the foundation 


of all the buſineſs in the courts of juſtice, 
were put together in the Hanaper: ſo the writs 
that went out to return N into thje 
chancery, were returned into the petty bag; 
which gave the diſtinction to uk hams names and 
begot diſtinct officers in the court. 
Fourthly, of the court of equity. 
The court of This court was newly erected after the di- 


_ newly viſion of the courts, and from a very ſmall and 
er 


—— 1 einconſiderable beginning, hath not only curbed 
= pena or the juriſdiction of the common law, but hath 
which was introduced a new 233 and a new manner 


when the of tryal, totally before unheard of. And which, 
grand juſtici tho? it was very much impugned even towards 


fs ann raf. its firſt original creation, yet could never be 


deer the barons remedied, and is now grown to that degree, 
Wars. that it has ſwallowed up moſt of the other bu- 


ſineſs of the common law courts; we muſt 
therefore ſee what footſteps there were for this 
_ juriſdiction in the antient * curia regis. And 
that there muſt be ſome footſteps for an Eng- 
liſh proceeding to give occaſion and rife to this 
court, ſeems to be plain, from the Engliſb 
- juriſdiction in the court of exchequer, as well 


as that which is exerciſed in the court of chan- 
cery. 


* King's court. 


There 
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There was no doubt, a power in the antient — 
*cxria regis, upon treaſure trove, or goods de- 24. 
tained from the King, to fend to the party by 
2 venire facias, and examine him upon articles 
adminiſtred to him upon oath. We find this 


now practiſed in Engliſb informations in the 
King's behalf in the exchequer, and likewiſe 
upon impeachments in the houſe of lords, 
where articles are exhibited in Exgliſb for the 
parties to anſwer. Burt in the court of the King 
between party and party, the pleadings were in 
French, and afterwards entered upon the roll 
in Latin; and they were entered thus in Latin 
before che ſtatute of 28 E. 3. ] to keep a per- 
petual memorial of what was done in the courts 
of juſtice, which they thought could not be 
in changing and fading languages. When the 
party came in, he anſwered to ſuch articles, 
and if he diſcharged himſelf upon oath, he 
was acquitted; but if they proceeded againſt 
him by witneſſes, it was upon Latin informa- 
tions, where they always deſcended to iſſue. 
And there was no more to warrant this juriſ- 
diction in the antient “ curia regis. 
At the firſt diviſion of the courts, the chan- 
 cery was very tender in making out writs, 
in caſes where there had been formerly no pre- 
cedents, in the antient curia regis, which are 
now called & actiones nominate ; becauſe they 
thought the antient footſteps that were in 
former courts of juſtice, were the bounds of the 
law; therefore when ever there was a new caſe, 
chat ſeemed to require remedy, the ordinary 


* King's court. + Writ to ſummon the party. 
Nominal actions. 4 


1 juriſdiction 
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juriſdiction referred them to petition the next 
parliament, where proper remedies were given 


for the peculiar caſes. But becauſe this mul- 


tiplied petitions to parliament, there was a 
peculiar law made, by which it gave the court 


2 laſt. 406. à power in a new caſe to invent a writ, which 


Stat. Weſtm. is the Stat. Weft. 2 cap. 24. * Et quotieſcunque 
2. c. 24. gave de cætero evenerit in cancellaria, quod in uno caſu 


a power to tne reperitur breve, et in confimili caſu cadente ſub 
new caſes to £947 jure, et ſimili indigente remedio, non reperi- 
invent writs. fur, concordent clerici de cancellarid in brevi fa- 


ciendo, vel atterminent querentes in proximum par- 


liamentum, et 5 caſus in quibus concor- 
dari non poſſunt, & referant eos ad proximum 
parliamentum, & de conſenſu juriſperitorum fiat 
 breve, ne contingat de cætero, quod curia Domini 


Regis deficiat 3 in juſtitid perqui- 


re 


| Writs founded | Tho' the chancery by this ſtatute was armed . 
on this ſtatute. with great power, yet the officers there uſed it 


very modeſtly, only to grant juriſdiction to 
other courts upon writs in new caſes; and for 
this the writ of entry F in conſimili caſu which 


relating to lands, was by way of eminence ſaid 


to be founded upon this ſtatute. There were 
likewiſe founded upon this ſtatute, actions upon 


» And as often as it ſhall for the future happen in 


chancery, that a writ be found in one caſe, and not in a 
| fimilar caſe of equal juſtice, and where the like remedy is 
wanting: the clerks in chancery ſhall agree to make a 

writ, or the ſuitors be at liberty to apply to the next par- 


. and ſuch caſes, concerning which they cannot 
agree, ſhall be tranſeribed, and to parliamentt; 
and the lawyers ſhall conſent to a writ, that the Lord the 


King's court may not for the future be deficient in doing 
juſtioe to the ſuitors of it. 


+ In the like caſe, 


„ 


4 
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the caſe, upon ſeveral treſpaſſes, in which caſes 

there were not found any writs in the Regiſter. 

But towards the times of Richard the ſecond, 

they not only made ule of this ſtatute for the 

making of new writs, but for the erecting a 

new juriſdiction; and the occaſion was this, 

The making the ſtatute of Mortmain had curb- 

ed the growing power of the clergy. They 
| afterwards found out an invention to avoid the 

ſtatyte by giving away lands to truſtees for 

pious uſes, and the feoffees of ſuch truſt did the 

duties of ſuch tenure in behalf of the truſt; but 

if they perverted the truſt, the ordinary juriſ- 

diction could takeno notice of it,as being againſt 

the ſtatute of Mortmain fo to do; but Fobn , Seiden 

Waltham,then bi ſhopof Sali/bury,and chancellor, 1544. Po 

(as the commons mentioned in their petiti6f) C £c- MAS 
out of his ſubtilty found out and began a novelty . 2. 3,4. 
A againſt the form of the common law, and that . 
was the invention of the writ of ſubpoena. The writ f 
This writ ſummoned the party to appear under ſubpœna firit 

: a pain, to anſwer to ſuch things as were ob- found out, and 


-3 jected againſt him: and a petition was lodged Py #905 
in chancery containing the articles to which he £7 3 * 
was obliged to anſwer, and upon ſuch articles oft af - 4 
it was that this new invented writ iſſued. But 8 
;-Jthe_7 R. 2. cap. 6. was made to hinder the given 10 per- 
7 * growth of this court, by which damages were ſons drawn in- 

3 given to ſuch perſons that were drawn into to chancery by 
Ichancery, or before the King's council, upon ws luggel- * 
ſuch falſe ſuggeſtions. "ORCS 
JJ There are petitions of the commons againſt ? Hen. 4. 69.7 

Ichis new invented juriſdiction. But when they Hen. 4. 78. Kot. 


Fr ſettled this new proceſs of ſubpoena, in 3 Hen: 5: 49 


7 
- 
* 


p 


A order to make the party appear, they took , Ka C. 37®7 
>) the whole proceſs that had been uſed inf par- Hors alot He 
\ RFI S,, ,, 
" 7 Dou, 75. I LEAL Ar. 
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liament, in order to bring perſons to anſwer 
charges exhibited before them. That i is, the 
The attach- attachment whereby they took up his body as 
2 — contempt for not appearing, the proclamation 
ON commanding him to appear upon pain of his 
allegiance, and likewife to attach his body 
wherever he was found, either within _ of 

Ken Or without. The next was a commiſſion of 

N * rebellion, which recited the proclamation, and 
ordered the perſon to be taken up wherever 
he was found : and likewiſe a command to all 
conſtables and bailiffs to aſſiſt the fheriff. 
Theſe were all directed to the public mini- 
ſters and officers of juſtice, and plainly ap- 
peared to be the antient prerogative proceſs 

lot compel an appearance in the fupreme court 
of judicature. : 

ft theſe three proceſſes did not fetch in the 

-- yum it was preſumed there was ſome 

igence in the officers and minifters of juſtice, 


l. and therefore the ſupreme judicature ſent an 
Serjeant at | officer of their own, to ſee whether the party 
did really hide himſelf from juſtice, or not 

and if the officer returned that he did, then 
Sequeſtration 


iſſued out a ſequeſtration upon all his lands, 
A ſequeſtra- goods, and chattels whatſoever; theſe are the 
2 before a two laſt prerogative proceſſes: and long i it was 
men eee before the court of chancery could fix them 
to ſubſerve the juſtice of that court. For the 


1 Chan. caſes courts of common law ſo far impugned the 
11 2 Ea 661 ſequeſtration, the laſt prerogative proceſs, that 


Danv. — p. they held, if the ſequeſtrators were reſiſted by 
i Moor 549. the party and killed, that it was no murder, 

grave“. but only * {e defendends ; for that the chancery 
Wan. Y . foe BE0g late cb £15 
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had no juriſdiction “ in rem, but only F in 
perſonam. 2 
The court of chancery being thus erected to Why maſtery 

iſſue proceſs, and the chancellor or lord-keeper in chancery 
that had the government of that court, had f *PPOM | 
the great ſeal, by authority of which all pro- 

ceſs was to iſſue: from hence it was, that there 

were maſters appointed in that court, that 

made out the forms of the writs, and entered 

them in a book kept for that purpoſe, thence 3 
called the Regiſter, and ſuch writs are prece- Regiſter for 
dents for the future in like caſes. And ex- VS: 

ceptions were taken to writs in the courts to 
which they were directed, for not agreeing 

with the Regiſter, and for divers other informa- 

litigs, becauſe ſuch informal writs raiſed a pre- 
ſumption that they did not iſſue out of the 

great ſhop of juſtice, from which all courts 

ought to found their authority in civil pleas. | 

By the ordinary juriſdiction on every cauſe The original 

of complaint, the chancellor iſſued the writ af- of the Engliſh 
ter examination of the plaintiff, that the ſubject juriſdiction of 
might not be needleſly diſturbed; but when the n of 
caſe was extraordinary, and it was neceſſary 

to have the defendant's own oath, the chan- 
cellor by his extraordinary juriſdiction, had 

power to ſend for and examine him, upon the 

ſeveral allegations in the plaintiff's petition ; 

and this gave birth to the Engliſh juriſdiction 

of the court of chancery. „ 

By the ordinary juriſdiction, on every cauſe In Edward the | 
we fee that in the times of Ed. 1. they began firſt stime they 


| £ on £ ob "F.-. degan to kee 
to keep cloſe to the forms of the Regiſter; ſo e to the 


form of the 


* Againſt the eſtate. f Agajaſt the perſon. Regiſter. 
. that 
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that the ſtatute of Meſtm. 2. cap. 24. was made 
to enlarge the ordinary juriſdiction only. For 
it was then doubted whether the chancellor 
could go beyond the ſettled forms of the 
writs, becauſe he was obliged to follow the 
law, and was not entruſted with the power 
to innovate and make new laws; but this 
ſtatute only gave power to the "chancellor 
to make out new writs, where he found ſimilar 
caſes, therefore the extraordinary juriſdiction 
where there were no like caſes, or where the 


party was to be examined upon oath, was it 
as it was s before. | 


AQCHAPE 


A compariſon of the p2oceedings in the 
civil and canon law with thoſe of 5 
the court of Chancery. 


| Ub. 2.tit. 4 NCIENTLY, among the Romans, 
De in jus vo- every one might cite his adverſary with- 
cando. out at proceſs, * et invitum, et reluftantem obtorto 
collo in jus, hoc eſt, ad tribunal pretoris, teſtats 
tamen trabere; for they could not take him by 

the collar, to draw him before the prætor with- 

out a witneſs, before whom the party declared, 

that he intended to draw the perſon, whom he 

laid hold of, before the prætor, and not to 


Sorin. Dig. | 


* And 4 him by the collar, notwithſtanding his 


unwillingneſs and reſiſtance, to juſtice, that is, before the 


prztor's tribunal, provided it was done ia the preſence o 


a witneſs. 
2 | aſſauk 


* 
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aſſault him injuriouſly; and this was called 
Anteſtatio: afterwards the prætor, by his 
edict, prohibited certain perſons to be drawn 
thus to juſtice, without his permiſſion, as ma- 
giſtrates, and afterwards, thoſe to whom re- 
verence was due; and from hence they came 
to citations, nor did they permit any body 6 
be drawn out of his own houſe, becauſe it was uſe of among 
ſaid, that the perſon was ſufficiently puniſhed, the Romans. 
who was forced to lie hid in his own houſe; 
and the ＋ actor, if the perſon was cited at his 
houſe, and did not appear, was put into 
poſſeſſion of the goods of ſuch perſon. | 
The citations were two-fold, cither $ verbalts, e 


or || per nuncium, and the C werbalis was in wri- fold, verbal or 


ting, and was either given to the perſon, or left by meſſenger 


at his houſe: the citation, ¶ per nuncium, which 


was called { realis, was by perſons ſent by the 
prætor, when the perſon did not appear upon 
the ** verbalis citatic, and this was the TT 
prebenſio per jone. 
When the F a&or and FF reus came before 
the prætor, then the F actor did ||}| actionem 
edere; and antiently this was done by ſhewing 
the cauſe of his action to the prætor, who 
thereupon gave him out his proper action, but 
afterwards.the Fafor uſed to have his cauſe af 
complaint ready in writing, to offer to the 
2 which they called the libel, and with The! bel. 
it produced ſuch contracts or inſtruments, as 
were the foundation of his title or complaint, 
and then the d reus was obliged to give bail to 


* The calling ane ines ＋ Plaintiff $ v erdal. 
By a meſſenger. 1 Real. Verbal citation. 


++ Taking the perſon. $4 Defendant. |||| To declare 
his action. — | 


= is appear 
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Ide reus to appear at the third day afterwards, which was 
give vail three called * dies perendinus, and this time was 


days after the 


libel given in. given him, to confider whether he would con- 


teſt or not, at the third day; if he conteſted 
the ſuit, there were forms of queſtions and 
anſwers, which mutually paſſed between the 

Ta#or and & reus, in which queſtions the Factor 
_ affimed his right, and the S revs denied it, and 

The conteſta- this was called || conteftatio litis. Likewiſe be- 
tio litis. fore the prætor, the Freus, without conteſting 

the ſuit, might put in ““ exceptio declinatoria, | 

as alſo, he might deſire that the F actor might 

be ſworn, that the ſuit was not commenced out of 

malice; as the far might have the eus ſworn, 

that be did not defend it out of malice; and 

]oramenta ea theſe oaths were called ++ juramenta calumnie 

. poſt poſt litem conteſtatam. The prætor gave them 
wg 8 judges, and the libel conteſted was brought 
were that the before the judges, and upon this libel the Factor 
actor did not put in poſitions, to which the & revs was obliged 
fue, nor the to put in his anſwer, that ſo they might ſu- 
Yang _—_ perſede the neceſſity of proving what was 
gut of malice. confeſſed by the $rews, but if the F reus denied 
any part of the poſitions, then the part that 

was denied, was formed into what they called 
Sarticuli, and upon theſe FF articuli interroga- 

tories were framed to be exhibited to the witneſ- 

es, but the witneſſes were not obliged ro anſwer 

any interrogatory which was not framed out of 

one of the articles; upon theſe interrogatories, one 
of the ||| ;udices dati himſelf examined, and the 
depoſitions were taken in writing by a Notary, 


© The day of appearance. + Plaintiff. 5 Defendant, | 
I Conteſting the ſuit. A dilatory plea. 
f Oaths of not proceeding out of malice before the ſuit 
began. F Articles. i Appointed judges. 
or 
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or one of the judges clerks ; when all the wit- 
neſſes were examined, both for the || aer and 
eus, then they publiſhed the depoſitions, 
and gave out copies of them to both parties; 
upon which the * juriſperiti & patron made 
the orations for their clients before the judges, 
and then the judges pronounced their ſentence, 
which was given to the prætor to be executed. 


1 


But to deſcribe this more fully, tho? accord / Corvin. in vul- 
ing to the antient form, any Roman who had tim. 309, 12, 
demand againſt another, might drag him to 3. “ 


juſtice F obtorto collo, as they called it, yet 


that being found inconvenient, they came to a 


new method, which was, that they ſhould firſt 


S edere actionem before the prætor, and then The aftor was 
the prætor gave him out his proper action, and obliged to de. 


a liberty to cite the party, and he either cited 
him by himſelf, or by a meſſenger, and then 
the defendant was either obliged to go along tor 


with his adverſary, ar give ſecurity to appear; 


clare his cauſe 
of action be- 
fore the pre- 


and if he did neither, the || actor might+ obtorto 


collo force him before the prætor; when the 


** 7245 came in before the prætor, the actor did 
produce his cauſe of complaint, which was ſome- 
times called the ſecond libel, for the firſt libel 
was in order to obtain the power of citing, 
and was called the + /ibellus ſupplex, and the ſe- I. 


e 


cond to ſhew the **reus what he was to anſwer, plex, what. 
was called the H libellus actionis aut meritorius, Libellus aQti- 
and then the || actor aſked of the prætor poteſta- onis, what. 


tem agendi, that is, the power to implead the 


the defendant, and |||| formulam, containing the 


* Lawyers and patrons. + By laying hold of his collar. 
Declare his action. Plaintiff. ** Defendant. 


1 Suppliant libel. 60 Libel of the action, or which 


tended to the merit of the cauſe. |||| The commiſſion. 


C4 form 


24 
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form of the action, and * judicem, who was to 


hear and determine the matter. 


And for that end, the + ator did ſumma- 
rily ſhew before the prætor, how the action 


25 OY, and if it was founded on any inſtru- 


ment he produced it, if not a witneſs before 
the prætor; here likewiſe the & reus propoſed 
his exceptions, either || declinatoriæ, alſo called 


* dilatoriæ, or E peremptoriæ; tho* the pe- 
remptoriæ might alſo be put in before the 


judge; and thus the cauſe agebatur ſummatim, 
as they call it, and the prætor determined, 

whether they ſhould proceed in judgment or 
not; if the prætor adjudged they were to pro- 
ceed, then the Freus was either to yield or give 
up the matter in demand, or conteſt it, which 
was the I is conteſtatio, and was cloſed be- 


fore the prætor. 


When the prætor had given a judge, he 
was to make out a citation againſt the Freus to 


appear before him, and there the firſt act was, 


for the defendant to anſwer the poſitions on the 


| libel; after thoſe poſitions were anſwered, the 


Croſs interro- 
gatories what, 


next citation was upon the articles, u 


which the defendant was to bring in his croſs 


interrogatories to the witneſſes, who were to be 
examined on the part of the plaintiff upon the 


articles, as likewiſe any witneſſes of hig own, 


which he had to produce on the matter of the 
articles; and at that act there was given a pro- 


batory term, within which all witneſſes were 
to be examined, and the depoſitions afterwards 


to be publiſhed. One of the judges who was 


The judge. Plaintiff. I Defendant. | Shuffling. 
#* Dilatory. ++ Peremptory. 5 Conteſting the ſuit, 


was over, and publication had paſſed, in order 
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to hear the cauſe, was one oß the perſons who 

examined the witneſſes, and reported as to 

their credit, as, whether they anſwered truly, 
or only as they were inſtructed. The third 

act was the citation after the probatory term 


25 


to hear judgment; fo that in every . 
act, there was need of a citation, leſt they 
thould proceed “ parte inauditd, which they 
thought to be unjuſt, and contrary to the law | 
of nature. e : 3 
At the hearing of the cauſe the advocati Pirh. verb. Ad- 
came, who were the perſons who attended the vocat. Patron. 
cauſes on both ſides, and gave advice in matter © Veal. 
of law. There was likewiſe the Þ patronus, 
who was the perſon who defended the & reus, 
and was called the orator, if he was a man of 
great eloquence, tho* the patronus and the dro 
_ orator differed in this, that the I patronus was The difference 
confined to judicial pleadings; but the orator between the 
_ undertook all manner of cauſes, as well delibe- Patron and 
rative and demonftrative, as judicial. . 
When ſentence was given, ſuch ſentence was wWood's civil 
delivered to the prætor, and if it were of alaw 334. 
thing corporeal, the prætor put the ¶ actor into Where te 
pooſſeſſion; but if it was a matter incorporeal, r Poreal was 
as obligations, c. then the ¶ actor was put into pere tis 
poſſeſſion of ſo much of the moveable goods moveable 
of the S reus, as would ſatisfy the debt, except; goods. 
ing always the tools in trade and hufbandry, 
and the beaſts of the plough, if enough befides 
to anſwer the debt; and if no moveable goods 
were found, then the immoveable goods were 


without hearing the other fide. 7 Advocate. | 
+ Patron. 5 Defendant, || Plaintiff, 


ſeized 
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Where the bo- ſeized, and for want of ſuch the perſon of 
dy of the reus. the | reus was at laſt taken in execution. 
Citation Ga!. The beginning and foundation of every cauſe 
90. is the citation by the canon law, tho' the libel 
Maranth. 2 4. muſt be regularly in before the return of the 

citation, and regularly is ſuppoſed to precede 
it, and therefore the canoniſts ſay, that it is 
not enough in the citation to expreſs the cauſe 
in genere, but ſo explicitly, that the perſon 
cited may know for what cauſe he is called, 
and that he may come prepared to anſwer; 
but it is not neceſſary to inſert the tenor of the 
libel in the citation, eſpecially in civil cauſes; 
but if they tranſmit the tenor of the libel with 
the citation, then the defendant muſt come 
prepared to anſwer, and is cut off from all 


Where the 
reus is cut off 
from all dila 


tories. dilatories; from hence comes with us the 


ſubpoena F ad reſpondendum, which is called the 
ſubpœna Sgcertis de cauſis, which never inſerts the 
tenor of the libel or bill, and therefore time 
Gal. 95. is given to anſwer, but the bill is ſuppoſed to 
precede it, and prays a ſubpœna; as the libel 
was ſuppoſed to precede the citation, by the 
canon law; but it was ſufficient both by rules 
4&5 Ann. of equity, before the ſtatute for the amend- 
2 16. ſect. ment of the law, and by the canon law, if the 
= libel or bill was in, by the day of appearance, 
which was four days inclufive, after the return 
af the citation, and that was the ſame as. the 
dies perendinus in the old civil law. 
Our citation was formed S certis de cauſis, and 
not to expreſs the ſubſtance or abſtract of the 
libel, as they in the civil or canon law, becauſe 


[ Defendant. . Generally. t To anſwer. © 
J For certain reaſons. SY Day of appearance. 
1 they 
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they were to appear to anſwer f libellus articu- 


latus, of which more hereafter; which being 
formed upon ſeveral circumſtances, could not 


de commodiouſly inſerted in the citation; and 


the canoniſts went ſo far, that if any perſon 


was cited to appear || ad certam cauſam, he was 


obliged to anſwer to any other cauſe, becauſe 
they ſaid that the effect of the citation was 


appearance, and fo we have ruled it, that he 
is obliged to anſwer any other bill of the ſame 


plaintiff, becauſe he has appeared to that plain- 
tiff, and therefore there is no occafion to have 


him further cited; but if any other plaintiff 

puts in his bill, he muſt be cited * de novo, be- 
cauſe by his appearance he is ſuppoſed to have 
inſtructed his proctor or clerk, T quoad that 


plaintiff and no other. 


27 


If there be error in the name, in the cita- Gail. gz. 
tion, in the chriſtian or ſurname, there, if an- Error in the 


other perſon ſo named be ſerved and appears, fur 


ian or 
name, or if 


he ſhall have his coſts, both by the canon law and another per- 


E 


is cited det nullæ ſunt qualitates; and therefore 
it ſhould ſeem by both laws, that if he appears 
and goes away without anſwering, there can 
be no proceſs againſt him ; becauſe the proceſs 


muſt run upon the foundation of the citation, 


and the proceſs againſt Peter can be founded 


upon no contempt or contumacy againſt Jobn; 
but if the firſt citation be right, and there be any 


1 The articles of the libel. || For a certain reaſon. 


* Anew, + As to. 5 And there are no qualifications. 


miſtake 


cw but if the perſon falſly named be ſerv- ſon appears he 
and don't appear, there, they cannot proceed fhall have 
in any proceſs againſt him, becauſe no perſon colt. 
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Miſtakes in the miſtake in. the ſubpœna ad rejungendum, or 
— ougg F audiendum judicium, there by both laws it is 
jadgment, are cured by appearance; becauſe by appearance 
cured by ap- he conteſts bath in the proofs, and at the hear- 
pearance. ing; for if he examines his witneſſes he waves 
the miſtake in the ſubpœna ® ad rejungendum; 
and if appears at the hearing, he waves the 
1 5 miſtake in the ſubpœna ſad audiendum judicium. 
Durand. 77. If the perſon falſely named in the primary 
citation appears, he may by both laws pray to 

be diſmiſſed with coſts. „„ 
Sa The citation was of no validity, unleſs it 
Subpcena muſt was made returnable F ad diem juridicum; be- 
be returnable cauſe the day of appearance muſt be & ad diem 
on a court day, juridicum z and this rule prevails as well in the 
_—— canon law as the court of chancery ; but if 
et the ſubpoena be returnable with us & ad diem 
juridicum, at the latter end of the term, for 
expedition, the defendant is obliged in the 
court of chancery, to appear and anſwer 
within eight days after the term, the defen- 
dant living within twenty miles of London; 
becauſe the chancery is open after the term, 

and the defendant is cited to appear as of that 
term, and to anſwer of the ſame term. N 
Gail. 100, By the rules of the canon law, in cauſes 
which require celerity, and where there was 
danger of delay, a citation might be || ad diem 
feriatum; and hence it is, that out of term 
you may have a ſubpcena out of chancery, re- 
turnable immediately, upon affidavit that the 
defendant lives in town, or within ten miles 

thereof. . . 


To reien. + To hear judgment. 
9 On a court day. || On an holiday. | 


By 
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By the canon law, and rules of the 5 Gail 5M 

of chancery, a * citation or ſubpœna may 

ſerved at & houſe of the — as well as 9 

perſonally; becauſe it is preſumed to have houſe as well 
come to his knowledge, and that therefore as perſonally. | 

the defendant ought to appear. 

As for the time of appearance, after ſervice What time 

of the citation, the canoniſts determined that defendant has 

the Þ citatus muſt have ſo much time, that ©? — — 

$ ad locum citatum commode venire poſſet; and 


they reckoned this || per dietas, twenty miles 


being a day's journey; from hence the firſt 


rules in chancery came to be, that if a man 
| lived within twenty miles of town, he muſt 
appear in four days after ſervice of the ſub- 
pœna; but if the ſubpœna was made return- 
able immediately, which was the quick pro- 
ceſs againſt thoſe who lived within ten miles 


of the town, the perſon cited was to appear 
within two days. 


w ar: A 
dn. of the Engliſh pzatice. 


Y the old civil hw, where any perſon was : * 2 
cited, he was to appear before the Prætor 332 
within three or four days after ſuch citation, Nov. 5 3. cap. ; 


or r they proceeded to apprehend him as a per- 


N. B. A citation may be ſerved on a © "I'S, and 
good. Carth. 504. 1 Ld. Raymond 706. arg. | 

_f The perſon cited. 5 So that he might conveniently | 
come to the place he was cited, || By days journeys. 


= 


tionibus. 


Maranth. 326. there were four days for the $ reus to appear, 
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Corvin· in ſon contumacious. This third or fourth day 


Codicem, lib. 


all was called the * dies perendinus, and from the 


99 Roman law the F quarto die poſs had its ori- 


Code cum ginal, which was the third or fourth day after 
Gloſſis, lib. 3. the return of the proceſs. This time was given 


22 e by the Roman law and by ours, for the defen- 
- -= dant to agree with his adverſary ; when the 


the fourth day ꝙ reus came before the prætor, the plaintiff 
after the eita was || edere actionem, as is already mentioned; 


tion, and from and by the old civil law the F reus had two days 


this comes our 


quartodie to put in his exceptions, either dilatory or pe- 


&  remptory, and if he did not put them in with- 
eus hath ten in that time, he was contumacious, and the 
days to put in prætor either put the plaintiff in poſſeſſion, or 


| his exceptions ſent further proceſs to apprehend the perſon of 


the defendant. Juſtinian, by the Novel Inſti- 
tution, lib. 3. tit. 9. Offeratur, added twenty 
days, in which the Freus, after appearance, might 
agree with his adverſary ; and this he did, be- 
cauſe the judge was to be appointed by the 
prætor, and both the ** a#or and the & reus 
agreed by ſolemn words, to ſtand the deter- 
mination and ſentence of the judge, ſo given 
by the pretor. 
Durandi ſpe- By the canon law, there was no judge given, 
culum dedila- for the ordinary appointed the judge, but 


which was according to the old method of ap- 
pointing a * dies perendinus; but when the 
$ reus appeared, he had not twenty days to- put 
in his anſwer, as he had by the Code. But 
they gave him a term to put in all his pleas 


* Day of appearance. + Fourth day after. 
| \ Defendant. || To produce his libel ** Plaintiff. 
to 
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jt the libel, according to the nature of the 
caſe. 

In the inſtitution of the court of chancery, R 
they had four days after the return of the writ, 16. 
to appear; this was according to the canon After the re- 

and civil law, and alſo according to our own, . ch = 
Which appointed the * quarts die poſt the re- fendant had 
turn of the writ, as the day of appearance; four days to 
and when the party appeared, he had a pe- appear, which 
remptory time to anſwer, which was eight — 1 
days from the day of appearance, fo that the, * appear- 
time for anſwering was double to the time of ance he had 
appearance; for they thought the time of eight days to 
twenty days, which was given by the Code, e 3 
was too much; and they thought to leave a 7 7 
latitude to the judge to appoint a dilatory © o@ 
term, as they did in the canon law, was too 
uncertain; and therefore they appointed 
double the time of appearance, for the proper 
time of anſwering. „ 

But if the ſubpœna was returnable imme- If returnable 
diate, then there were two days appointed for immediate 
appearance in chancery, excluſive of the day wo das for 
of ſervice, for that they conſtrued to be im- fg dr 
mediate, when the time of appearance was the day of ſer- 
ſhortened by one half; but they gave them vice. 
the ſame time to anſwer, becauſe a perſon It he does not 
living within twenty miles of London, might fei, an Kr. 
have a neceſſity for the ſame time, in the — wc * 
paration of his anſwer; and therefore, he had againſt him. 
the ſame time allowed him. The exchequer Rules and or- 
was a chancery originally for the debtors of den 32 
the King, and therefore, where the ſubpœna —.— 99 
was returnable immediately, they were to ap- 


* Fourth dey after. 


Pen 


eg. in Cane, 


— — — 
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—— 
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days. 
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On immediate = the next day after ſervice, becauſe the 
> + ˖ ing's debt might not be delayed for want of 
the defendant their appearance, if the ſubpoena was made re- 
was to appear turnable at a day certain; that being out of 
the next day. the common courſe, required more haſte, and 
WING : therefore they were to appear in two days, 
day the defen- and the rather, that. the defendant might not 
dant was to have time to fly from the proceſs of the court; 
appear in two and therefore, where it was returnable imme- 
diate, or upon a day certain, there was lefs 
time given to the defendant, that he might 
not have an opportunity to fly from the at- 
tachment; and on the original ſettlement of 
this proceſs, the iſſuing it out in this extra- 
ordinary manner, ſhewed that it required 
; haſte; but if it were a common return, 
Where four that being in the ordinary form, they were to 
days were al- appear in four days, as they did in chancery, 
— u but when they had appeared, they had the 
ſubpeena in the {ame time to anſwer as they had in chancery, 
exchequer. becauſe they had a like neceſſity for time to 
. make their defence. 195 

Marantha By the canon law, the defendant was to 
258, be thrice cited, or elſe * per unum perempto- 

rium, and then, if he did not appear, he was 
Durandus Pronounced | contumax ; but if the defendant 


108, 9,10,11. had no houſe where he could be cited, he was 


cited & per proclamationem in the vicarage of 
the place where he lived; and if he did not 
appear upon the proclamation, he was like- 
wile F contumax, and upon the contumacy of 


primum de- the defendant, the plaintiff obtained the || pri- 


cretum. = mum decretum, to put him into poſſeſſion of the 


| , Peremptorily. + In contempt. $ By proclamation. 
| The frſt decree. „ 
defen- 


G 


© vw. 
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defendant's goods, or at leaſt as much of 
them as would anſwer the debt, if it was a debt 
that was demanded; or in poſſeſſion of the 


thing itſelf which was demanded ; as if it was 


* fundus, or the like; and this deren . 
cretum was founded upon a ſummary 
of 4 plaintiff s cauſe of demand, * "kis 
oa 

And if the defendant perſiſted in his con- 2 de- 
tumacy for a year, then the judge came to the cretum. 
F ſecundum decretum, whereby the plaintiff was 
decreed the property of the thing in demand, 
of which he was put in poſſeſſion by the 


Fprimum decretum ; and if it was a debt which 


was demanded, the goods of which he was 
put in poſſeſſion by the , primum decretum, 


| were ſold to fatisfy ſuch debt; but then the 5 
plaintiff produced witneſſes before the Judge paranth. 260. 


or inſtruments, to prove the trutif of his 


demand. 


If thedefendant appeared before the $ ſecun- Ibid. 261. 
dum decretum, he was liable to a mul&, for he Durand. 104. 
could not be heard in the cauſe till he —_ 


cleared his contempt by reimburſement of the 


plaintiff*s expence, and he was likewiſe to give 


ſecurity to abide the decree. 


In civil cauſes they had not regularly a real Maranth. 247. 


citation, which is the taking of the perſon of 


the defendant; but yet they might have ſuch 
real citation, if the perſon cited was || con- 
tumax; if ſuch * 6 had no goods, of 
which by the ＋ 5 decretum the plaintiff 


An eſtate. 1 — b Second decree. 
n | = 
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The nobility - 


Cited in wri- 


ag. 
Maranth. 250. 


Maranth. 245. 
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might be put in poſſeſſion; for then his body 


was to anſwer. 
if the defendant was * perſona illuſtris vel 
clariſima, he ought to be cited in writing, 


becauſe it was the moſt reſpectful manner of 
application. 


The citation may be ſerved by any body! ; 


and even by the plaintiff himſelf, becauſe the 


authority of the citation is from the com- 
miſſion of the judge, and not from the act of 


citation; and therefore, whoever bears it, it 


is the fame to enforce the — of the 


__ Gall. 101. 


Which takes up the perſon o 


party. 
If this citation be from the prince, chen the 
very firſt is peremptory, and if the perſon does 


not appear, he is , contumax. 


The ſubpœna is with us the citation, and 
if an affidavit be made of the ſervice of it, 


and filed, and the defendant does not appear 


at the times above mentioned, he is ＋ con- 


tumax of courfe, becauſe this is a citation from | 
the prince. 


e next ſtep is the F 22 abe, 


he defendant; 
and they proceeded thus to take up the per- 


ſon, and not to miſſio in poſſe Nanem, accord- 
ing to the civil law, by reafon of a prejudice 


among the lawyers at the erection of this 


court; for they apprehended that the court 


4 Inſt, 84. 


had no authority but againſt the perſon, ſince it 
was to deal with the conſcience of the party, 


and rhat it could not put the * into the 


poſſeſſion of the thing itſelf. 


A nobleman or perſon of diſtinction. + In contempt. 
Attachment. Put a perſon in poſſeſſion. 


If 


5 


- to his proofs, and then the ** ſecundum decre- 
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It the ' ſheriff, who is the officer of the 
court, upon a contempt returns “ nan eft inven- 1 
tus, upon the attachment, then they - Attachment . 
ed as in the civil law, to a proc mation, with wich Ic: 


Which with us, is an attachment with x pro- — 


clamation; and if upon the proclamation 


there was a return of “ nn eſt inventus, there 


went out a commiſſion of rebellion, to appre- , 
hend him as a rebel; and if upon that there 
was alſo * non eſt inventus returned, they ſent 
the immediate officer of the court, who is 


the ſerjeant at arms, to ſeek and take him; 


all theſe were F citationes reales; ſo that they V What re bel 


had three Þ citationes reales, before they came tations are. 


to the & primum decretum or ſequeſtration z and 

this was gained with great ſtruggle, it being 

an old prerogative proceſs againſt a rebel, 

that all his goods ſhould be ſeized and ſe- 

queſtred. ap MY 
The canonifts do take the prockeation, or The procla- 

& primum decretuni, to be || quaſh litis conteſtatio ; mation or pri- 


and that therefore the plaintiff may procee 123 


canoniſts 


tum for the thing in demand may be pronoun- Secundum de- 
ced: we have no || quaft litis conteſtatio with us, eretum. 


- becauſe, unleſs the defendant comes in, and 


conteſts, there is no juriſdiction to a court of 
conſcience ; for unleſs: the party confeſſes the 


fraud or corruption, of which the court en- 


wires; or it be proved upon him, there is no 
ufficient ground for a decree, which can't be 
without Ft conteſtatio litis. 


He is not found. + Real citations. Firſt 5 
| As it were a conteſting of the ſuit. Second decree. 
++ Contefting the ſuit. | 


D 2 — 
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What ſhall be But there are two caſes, in which an im- 
— "on. Plied confeſſion is a ſufficient ground. for a2 
implied con- p at | 
Ch. Rep. 5o. The firſt is, when a man appears by his 
2 Ch.Ca.237.clerk in court, and afterwards lies in priſon, 
and is brought up three times to court by 


Ha. Cor. and has the bill read to him, and 


. he refuſes to anſwer; ſuch public refuſal in 
court does amount to the confeſſion of the 

1 whole bill. | 
Wan. 557. The ſecond caſe is, when a perſon appears, 


3 wow and departs without anſwering, and the whole 


where the de- proceſs of the court has been awarded againſt 
fendant ap- him after his appearance and departure, to the 


pearsand de ſequeſtration. There alſo the bill is taken 
parts without 


no | Pro c 0, becauſe it is preſumed to be 
8 * 4 5 e has appeared, * de in 
— of the court, and withſtands all its 
a ſequeſtra- proceſs without anſwering; and this ſeems to 
as. SY . have been the ancient practice of the civil law, 


C. 3. for Juſtinian by the Novel brought in the 
F ſecundum decretum, in the abſence of the 


party; and the canoniſts, by a fiction of law, 


Proclamation Made the proclamation | quaſs litis conteſtatio : 

quaſi litis con- but by the antient civil law, no decree could 
teſtatio. be had againſt an abſent perſon, againſt whom 
proceſs had been iſſued, but could never be 
brought in to appear; and it is ſo with us, 
that if the whole proceſs of the court be 
ſpent, and the defendant never appears, you 
can never have a decree, for you can never 


make any proofs againſt an abſent perſon, 


* Have the body: A writ ſocalled, becauſe it commanded 
„e hy ind exends ghee | 
+ To be confeſſed. 1355 As it were con- 
teſting the ſuit. 


2 | whe 
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who is never brought into conteſt, and there 
is no foundation for a decree without confeſſion 
or proofs; however the plaintiff has the bene- 
fit of the ſequeſtration, which anſwers to the 
* primum decretum. | 5 


F the ſubpera, 

The ſubpœna is the firſt proceſs in the The ſubpcena 
court, in order to bring in the party to anſwer. by common 
The ſubpcena was antiently and originally a nes re" 
ptoceſs in the courts of common law, in order janet 
to bring in a witneſs to atteſt the truth; and atteſt the 
it is a ſummonce to the party under a penalty truth. 
to appear and give his teſtimony. This pro- 
ceſs was therefore taken up by the high court When the 
of chancery, when a man was convened to _— firſt 
anſwer upon oath, as to the truth of the plain- _— < 
tiff's allegations, becauſe it was the nearelt Clerk s prax. 

proceſs that was uſed in cafe of atteſtation by 16. 
the common law. 5 

And this was formed after the manner of 
citations by the civil and canon law; in which 
it was neceſſary to inſert the names of the de- 
fendants, and alſo of the plaintiffs, at whoſe 
ſuit, and at what time and place, they were 
to appear. PS ns: 

The return of the ſubpcena is either ordi- Ine return of 
nary, or extraordinary. Firſt, ordinary; which the ſubpena 

is at any day certain within the term. For two fold. 
_ ordinarily no ſubpœna is returnable in the va- 3 
cation; the reaſon of which is the ſame dc: tac 
that on which depends the conſtitution of the gay certain in 
terms, which is very well deduced by Spelmaz term. 
in his Law terms. For anciently the King's 


© Fif"dacree, | 1 38 
, D 3 | _ courts 
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courts were open from chree weeks to three 
weeks, all the year long, as the courts of 

other inferior lords, for their tenants and 
vaſſals: but after the conqueſt, when buſineſs 
began to multiply in the King's courts, the 
days and times of devotion, and the time of 
harveſt were ſet apart as“ dies non juridici. 
Vacation be. Therefore Hilary vacation was appointed for 
tween each Tent, Eaſter vacation for the time of M bil ſun- 
term was ſet- ide, and the preparation for it, and Trinity 
tled for the 1 | | #4 | ; 
lake of devo. vacation for the harveſt, Michaelmas vacation 
tion and har- for Chriſtmas. And the vacations being thus 
veſt, &. fixt for the times of devotion and country bu- 
ſineſs, it was thought fit not to diſturb the 
people any more by the extraordinary juriſ- 
diction, than by that of the common law. Se- 
The extraor- condly, the extraordinary return is made imme- 
de, which diate, and in the time of vacation. This by ſpe- 
dünne . ,. *. .. OO Os F 4 == 
diate and in Cial petition, or motion, to my lord Chancellor 
the time of va Or Keeper, and an affidavit that the party lives 
cation, upon in town, or within ten miles of it. And this is 
affdavit that ęxcepted out of the general rule, becauſe not 
the party lives .., * ; by EY a 
in town, oc within the reaſon of it. For the parties near 
within ten the court would not be diſturbed, or brought 
miles of it. from their country buſineſs by ſuch attendance, 
and the corporation courts in cities were open 
all the year long; and therefore it was fit that 
the court of chancery ſhould be open to all 
the parties that dwell within a convenient di- 
ſtance from the town, that the juriſdiction 
might be as extenſive as that of any court 
Pratt. Reg. in Whatſoever. But ne ſubpcœna is returnable 
Chan. 340. immediately in term; time,  becaufe you may 
Har. Chan. have it returned at-any, day certain, as ſoon as 
Pract. 29. you pleaſe, the immediate one ſuppoſes an ur- 
gent neceſſity for an appearance, which cannot be 
* Not court days. 


| 

; 
; 
1 
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in term time, where the time of appearance is 
every day. EIT ds | 
Theſe miſtakes in the ſubpoena vitiate the vyhat mic= 
writ. Firſt, in the name of the parties; for takes in a ſub- 
if the party ſerved be not named in the pena will vi- 
writ, there was no authority in the court to date the writ. 
convene him, and therefore it was no con- 3 
tempt in the party not to appear. And there- 

fore if an attachment ifſues upon ſuch fubpaena, 

upon application to the court it will be diſ- 

charged. 1 5 3 
Secondly in the return; as if it be taken In the return 
out in term time, returnable at no certain day; 

for the party is at a-loſs when to appear, and 

therefore there is no contempt in not obey- 

ing it. 's _ + 

Thirdly, in the form of the writ; for if the In the form of 


form of the writ be miſtaken, it cannot be pre- the writ. 


ſumed even in the court to which it is return- 
able that it iſſued from thence, and therefore 


the ſubject ſhall not be obliged to take notice 


of it. 

There can be no more then three defen- No more than 
dants put into one ſubpoena. The reaſon is three defen- 
to prevent the vexations of plaintiffs. For if dants can be 
it were equally cheap to put in a multitude Pur 9ne 


of names, the plaintiff might put in abun- * 
dance of defendants, in order to terrify and 


vex them; for it is ſome ſmall inconvenience 
for a man to hear that there is proceſs out 
againſt him, tho* he be never ſerved, and yet 


_ unleſs he be ſerved, he cannot be repaired in No coſts un- 
_ coſts from the plaintiff. And they were alſo leſs ſerved. 
confined to the number three, to prevent the 
miſtakes which the tranſcribing a multitude of 
names in the label might occaſion. 


54 The 


„5 


there mult be 
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Huſband and The huſband and wife are taken together 


wife ” 700 but as one of the three, becauſe they are as 
Pena beam one perſon in law, and the property totally in 
one fenen. the huſband. = 


If there be two in the ſubpoena, it coſts 


three ſhillings, if three, three ſhillings and 


What are the ſix-pence, becauſe the charge of the ſubpoena = 


Charges of a ought for reaſons aforeſaid to ſwell in pro- 
ſubpena. portion to the number of the defendants. And 
if there was but one in it, it was two ſhillings 

and fix-pence before the ſtamps increaſed it. 
Where many Where there are many plaintiffs they need 


Plaintiffs. not all be named, but only A. B. * et al. ſince 


that is ſufficient notice to the defendant to 
appear, for the appearance to A. B. will be 
e to the re... 55 
If the laben The label is a ſhort copy of the import of the 
and body of ſubpœna, as it relates to each particular defen- 


the ſubpcena dant; therefore, if the label and body do not 


2 _ the party ſerved may take advantage 
0 


vice, and it is 


not to appear. prone itſelf, or a true copy of it: and the 

= abel is not a true copy of the ſubpœna, if it 
doth not agree with the writ itſelf. 

If defendantis As to copies, it is to be known that when 

to appear the defendant is to appear, there muſt be a 

8 ſubpœna left with him or the copy of it. 

Wich him or a But when there are only interlocutory orders in 


true copy, but a Cauſe, then *tis enough to ſhew the orders, 


when ovly in and that is notice ſufficient. For the clerks 
terlocutor? of the court are ſuppoſed to be reſiding in 
orders, it is e- 4 chore ice of fack 
nough to ſhew court, and therefore upon notice of ſu 


{:ch orders. Orders in a cauſe, they may conſult the ori- 


ginal in the minutes, But if the orders direct 


* And ethers. 
notice 


it; for it is no contempt in the party not 
no coutempt to appear if he be not ſerved with the ſub- 


qQ == 
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notice, fome have ſaid they muſt leave 
copies. | . | | 
The ſervice of the ſubpœna, if it contains How fu 
one defendant only, is by delivering the body wat be fer- 
of the writ, firſt to the party himſelf; and | 
this is a perſonal notice. Secondly, by leaving Where ſervice 
it at his dwelling houſe, with one of his fa- on firſt de. 
mily ; or if he hath no houſe, at the laſt place of fendant's — 
his uſual reſidence. And this was held a good . = 
ſummonce at law, in a writ of debt and in all them a year 
real actions, as may be ſeen in Booth of actions, before the 
becauſe it was preſumed, that a man muſt have ſervice. 
notice of it in his uſual place of abode, and if I * 359. 
ſuch notice ſhould not be ſufficient, it would pl. 17. 31. 


be eaſy by keeping out of the way to eſcape pl. . 
the extraordinary juriſdiction. Pre. Ch. 99. 


If a defendant can't be found, ſo as to be 
ſerved perſonally, or has no certain dwelling, 
or is beyond fea, ſervice on his attorney or 
clerk in court good. Prax. Canc. 4. 
If there be more than one defendant in the 
ſubpœna, you muſt deliver the label to the 
firſt, and ſhew him the body, ſo to the ſecond, 
and reſerve the body for the laſt, becauſe the 
label will not appear to be a true copy unleſs 
the ſeal of the court appear on the body; 
and unleſs the ſeal appear, which is the enſign 
of the authority, no man need pay obedience 
to the meer written label. - 
If the ſubpoena be againſt huſband and 
wife, and either the huſband or * wife alone be Service on ei- 
ſerved, *tis good ſervice of the other, becauſe ther —— ö 
| | | x - or w q 
they are the ſame perſon, their property is the ier dn 
| ® Query, Whether ſervice on the wife is ed foie 
on the huſband in chancery, tho' it be ſo in the exchequer. . 


ſame 
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ſame, and therefore in a cauſe here againſt 
huſband and wife, if one be ſerved, tis pre- 
ſumed to be a ſufficient notice to the other ; 
and tho' the huſband appears, yet for want of 
an appearance for the wife, an attachment 
will iſſue againſt both, inaſmuch as it is a con- 
tempt in both, if the wife does not appear 


as well as the huſband, ſince the huſband 
_ ought to take care to order an appearance for 


his wife. Cary. 76, 111. « 

Subpenna ſer- If two perſons commence a ſuit beyond 
_y de- ſea, to arreſt the plaintiff's goods at Leghorn 
— or- by order of court, the ſervice on one de- 
dered to be fendant here may be ſervice on the other be- 
good ſervice yond the ſea; for both joining in the ſuit be- 
an the other yond ſea, are looked on in the cauſe but as 
* "IH one perſon, and by conſequence they are to be 
e h_ upon here but as one perſon, they 


being in this matter, the ſame in intereſt. Love 


v. Baker, Chanc. Caſ. 67. Nelſ. Chanc. Rep. 
| 103. _ 1 5 
When ſub. The ſubpœna muſt be ſerved before noon 


pœna mult be of the laſt day of the return. For after the 


lerveg. return day it cannot be ſerved, becauſe that is 


the time for appearance; and it cannot be a 
_ contempt not to appear when you have no 
notice to appear, till by the mandate of the 
writ you ought to be in court. And it muft 
be ſerved before noon of the laſt day of the 


return, for the Six Clerks fit but till noon, and - 


then ſtrike the time in their books, and the 
afternoon is reckoned into the next day; for 


by the antient accounts of the juriſdiction of 


courts, the juridical time was only in the 


The 


5 | 
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The ſervice is good in the night, or om When ths ſer- 
Sunday, if it be before the time of the return; ice good in 


for this being only proceſs of notice, and nod on Sandy. 


to arreſt the parties, it can create no diſturb- 
ance, tho* it be ſerved in the night, or on 
Sundays. 3 
If injury be done on the party that ſerved Injary done to 
the proceſs in word or deed, or the authority 2 + quo 
of the court contemned, upon affidavit and = on ds 
motion, the party ſhall be committed to the vit of the fact, 
Fleet by attachment, for it is againſt the dig- and on mo- 
nity of the court to ſuffer ſuch contempr. ER 
And the rather, becauſe the proceſs is executed the party of. 
by private parties, and not by public officers; fending. 
for no private man would ſerve the proceſs if 
he was not to be vindicated from obloquy 
and contempr. — „ | 
On Saturday, 23d of February 1722, in the A perſon that 
caſe of Coningſby and Price in the exchequer, reſdes in the 
it was reſolved, that if a man whoſe place of unt) fs 


reſidence is in the country, be found in towt; aud ſerves 


and there ſerved with a ſubpœna, he is only with a ſubpœ · 


intitled to eight days time to anſwer, and not na, he has 
intitled to a F dedimus to anſwer in the country, only eight days 
becauſe the time for anſwering depends upon * VE 
the place where the ſubpœna was ſerved, for 
no man can gain to himſelf a new privilege 
by his change of habitation, after the ſubpœna 
ferved. 1 e 5 

The range of the court of chancery, for a The range of 
fubpeena returnable immediate, is ten miles, n 1 
but that of the exchequer fiftèen miles; and a fubps ak 
the reaſon was becauſe the chancer y Was am- immediate 
bulatory with the King wherever he was, but greater than 
| . 48 5 1 3 

„ Quzre, Whether regular by the modern practice. WY: 

} Sami 11 egular by the modem prabtice. 


Maranth 308. 
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the court of exchequer was ſettled at the re- 


ceipt at London, and therefore the court of 
exchequer took a further range within the 


compaſs of the ſettled jurriſdiction, than the 


ambulatory court did. 


C H A P. IV. 
Ok the onigin al bill. 
K come now to the libel. 


And the modern libel of the cano- 
niſts is formed from the libel, the poſitions, 


* 


and the articles thrown into one and now call- 


ed * libellus articulatus, for diſpatch; for fo 
many acts are not now neceſſary, as were of 


Maranth. 265. old, when the Þ [itis conteſtatio was before the 


Gail. 112. 


Gail. 132. 


Bill the fame 
with the cano- 
niſts libel. 


prætor, and the poſitions and articles before 
the judge; and in this libel they conclude with 
$ 8 ſalutares froe ſalvantes, which pray 
relief of || omni meliori modo. To this libel, 
if the defendant puts in a negative anſwer, 

which is now reckoned a ſufficient Þ litis con- 
teſtatio to proceed to proof upon; tho' an- 
ciently, the manner was for the plaintiff to 
come in, and briefly affirm his libel, a way 
of replication. 

With us the bill is the libel, and the pray: 

ing of general relief, according to equity and 
= conſcience, is in nature of the ſalutary 


* The articles of the libel. + 1 of the ſuit. 
1 — or ſaving clauſes. | Taking every better 
method. | NP 
clauſe 


ac. ftw uk  DOaw AM. ww AA wy, wa, a, my 


Chap. 4. 'FoRuM RoM AN u. 45 


clauſe, and the narrative part of the bill is 
in nature of the poſitions, and the interroga- 
tory part, in nature of the articles, and the 
prayer of relief is after the manner of the 
ancient libel. | | = 

When the anſwer comes in, that is the — 
* /itis conteſtatio, in relation to the bill, but What litis 
the replication conteſts the anſwer, for it avers conteſtatio. 
the bill to be true, and denies the anſwer; 


but if no replication be filed, and the cauſe Where no re- 


be ſet down upon bill and anſwer only, the plication is fi- 
anſwer ſtands for truth, becauſe if you don't led ME 5 
reply to the anſwer, there is no * /tis conteſta- — din — 
tio in relation to it, and then it muſt be ad- anſwer only, 
mitted to be true; ſo if you file a replication the anſwer 
and don't ſerve a ſubpcena to rejoin, and on ſtands for 
ſuch ſubpoena to rejoin, move that the de- 
fendant may examine his witneſſes within a 
definite time, or at leaſt move without a ſub- 
pœna to rejoin, that the defendant may 
examine witneſſes within a definite time, or 
that the cauſe may be ſet down upon the 
pleadings; if neither of theſe ways be taken, 
and the cauſe be ſet down upon bill, anſwer 
and replication, the anſwer muſt be likewiſe 
taken to be true; becauſe you don't aſſign a ,.. _ 
probatory term to the defendant, and > gi r 
plication alone is not a proper * litis conteſtatio conteſtatio of 
of the anſwer, unleſs you join iſſue, by aſſign- the anſwer. 
ing a probatory term, to the defendant. * 

When the F reus was brought in to anſwer, Croſs Bill. 
he was ſaid to be convened, which they call 
F conventio, becauſe the plaintiff and defen- 
dant met to conteſt ; and ſince the defendant 
might likewiſe have demands againſt the 
* Conteſting of the ſuit. + Defendant. 5 Convention. 

a, EY plaintiff, 
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plaintiff, he had liberty to exhibit a libel 
againſt him alſo, which * called reron- 
ventio. 
If the * reconventio came in *. the 
ky litis conteſtatio, then both cauſes went S pari 
aſſu, and the ſame probatory term was aſſign- 
ed to both, and the ſame time given for pub- 
Maranth. 91, lication ; but the defendant was to anſwer on 
2, 3» 4» 5» ö, the || conventio, before the plaintiff was to an- 
* ſwer on the * reconventio, becauſe the plaintiff 
firſt brought the defendant into court to 
anſwer his ſuit, and the defendant's * recon- 
ventio was only a ſuperſtructure upon it. But 
if the * reconventio comes in after the + litis 
conteſtatio, there both cauſes do not go & part 
paſſu; and therefore it does not flop the 
plaintiff in the examination of his witneſſes ; 
but if the plaintiff be in contempt for not 
anſwering on the * reconventio, there he is 
ſtopt from | proceeding on his own || conventio, 
for he can't proceed in that court, when he 
has gone out of it, and muſt be attached to 


Maranth. 257. anſwer : but if the * reconventio comes in after 


publication, it will ſtop the hearing till rhe 
plaintiff has conteſted it; becauſe otherwiſe, if 
the defendant has a right, he cannot have a 
decree upon the plaintiff's libel. 
Our croſs bill Our law touching croſs bills, which is the 
the ſame with'® reconventio with us, agrees in all things with 
the reconven- this, for if the croſs "bill comes in before 


tio of the ca- 


8 iſſue Joined, it goes 5 pari paſſu with the ori- 
ginal bill; but if it comes in after iſſue joined, 
Curſ.Canc, 41 it can't go & pari paſſu with it, and ſtops 


* ö I Conteſting of the ſuit. 
Together. Convention. 


1 nothing 


ing 
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nothing till the plaintiff has incurred a con- ws croſs bill 
tempt; but if it comes in after publication, after publica- 
it ſtops the hearing till anſwered, and the ra- 


ther with us, becauſe the defendant has a right 


to the plaintiff's anſwer upon oath; but If 


ſuch bill be filed after publication, nothing 


can be put in ifſue upon it, that was in iſſue | 
in the original cauſe. | 


The zertius interveniens is the ſame with us Testi 


as the interpleader, which in both laws is when Veniens, or in- 


a third perſon comes to remove either plaintiff * 
or defendant; as if a man as mortgagor brings plaintiſt or de- 


his'bill againſt the mortgagee to redeem, and fendant. 


another perſon, who has a right to redeem, 


prefers his bill agaioſt both ro remove the 


firſt plaintiff, and to redeem from the defen- 


dant; ſo if the mortgagor brings his bil! 
againſt the mortgagee tp redeem, an alienee Gail. 127. 
of the mortgagee, may bring his bill againſt 
both to remove the. defendant, and to receive 
the money on the redemption. 
So a * tertius interveniens may come in to 
aſſiſt either plaintiff or defendant, as if there 
be tenant for life, remainder in fee, ſubject to 
a mortgage, and tenant for life, prefers his 
bill againſt the nrortgagee to redeem, he in 
remainder may prefer his bill to pay off his 


proportion, and be let into the redemption. 


So if there be a rent- -charge granted out af 
lands, previouſly” ſubject. to a mortgage, and 


the mortgagee, prefers his bill to forechole, the 


grantee of the rent charge may prefer his bill 
ag int the plaintiff, to come in and aſſiſt the 


defendant, by tendring of the money, and to 


12 Third intervening party. 


ſave 


- 
wy | 
| "38 
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_ fave the eſtate, out of which his rent-charge 
is to come; but then the teriius interventens 
muſt not collude with either, for he cannot 

intervene by colluſion, to embarraſs another 

man's ſuit. 
What tobe There are other bills of interpleader like- 
done on pre- wiſe, as when two perſons claim the rents of 
db in tenants, there the tenants may prefer an in- 
bill. 5 terpleading bill againſt both of them; but 
then they muſt not only file an affidavit that 


* Reg in they do not collude with either of the parties, 


39- but alſo bring the rents into court; for unleſs 
there be a ſtake in a court of equity, they 
will not hinder the claimants by their in- 
junction, from proceeding at law. 

It muſt come The * fertius interveniens muſt come before 
Jecree, dhe decree, or elſe it is diſcretionary in the 
DO court, whether they will ſtop the execution of 
it; and they never do, where it can be made 
appear, thatthe party knew that the cauſe was 
in conteſt, and yet ſtood by without claiming ; 
Gail. 128. for then, after a decree, ſuch interpoſition is 
OE preſumed to be malicious, in order to hinder 

the ſentence. 

When the plaintiff can, and will make the 
— * * tertius inter veniens a defendant, and thereby 
tertius inter- anſwer all the purpoſes of his bill, there ſuch 
veniens defen- third defendant will be obliged to diſmiſs his 
dant, he muſt bill, by the rules of the court. 

Nee By the canon law the libel eanꝰt be amend- 


8 ed F poſt litis conteſtationem. 


This rule was exceedingly ſtrong i in the old 


Gail. 134. civil law; for the 8 litis * being be- 


The third intervening party 
the ſuit. 5 Conteſting of the ſuit. 


+ After conteſting 


fore 


D on Do Hb 3 


> c< 


2 
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fore the prætor, the judge had only a com- 
miſſion to hear that cauſe; and he could not 
alter or change it, and therefore he did not 


take the judicium to be ceptum till the 
8 bites conteſtatio; but after the & litis conte 


tio, they were ſuppdſed to be under || 4 
contractus, to ſubmit to the ſentence, becauſe 


they recetved the judges by agreement of both 


parties from the pretor. 
And tho there was the ſame judge both 


; for the C &tis conteſtatio, and the ſentence i in 
the canon law, yet they allowed the time for 
forming the libel to be only ** ante litem 


— Fon and that ++ poſt litem conteftatam 
it comes too late; for that would be to make 


another cauſe, which is not in conteſt, 
It is ſo with us, for a plaintiff may amend 


his bill before iſſue joined, that being the time 


for him to form the cauſe of complaint, and 


therefore he cannot have a ſupplemental bill 


before iſſue joined, becauſe the firſt cauſe was 
but $$ in fer;; but after iſſued joined, he may 
file a ſupplemental bill with leave of the court, 
becauſe the farſt is cloſed, but not without 


leave of the court, becauſe he cannot bring a 
new matter into the ſame cauſe, ſo as to make 


ä * 


Court. 


* Judgment. + begun. $ Conteſting of the fait. 


| As it were an s Before the conteſting 
of 11 ſuit. ++ After the * of the ſuit. ; 
99 In being. | 


E | EA 
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ExCcEPTIONS,. 


Exceptions Are three-fold, are dilatory, and 
arethree-fold. peremptory. 
| The firſt, are ſuch as decline the juriſdiftion 
of the judge. | 
The ſecond, are ſuch as delay ſuits by ex- 
ceptions to the perſon of the * aFor. 
he laſt, are ſuch as + perimunt jus agentis, 
as a releaſe, or former ſuit for the fame matter 
| determined, &9c. 
— *. declinatory and dilatory exceptions, 
Corv. Digeſt. are regularly put in g ante litem conteſtatam, for 
lib. 44. they were bele re the prætor, as reaſons why he 
except. ſhould proceed in the cauſe to give judges. 
But the peremptory exception might as 
well be put in before the prætor, as a reaſon 
why he ſhould not give judges, as before the 
judges to preclude the plaintiff from all ri 
of action; and the method was, that if the 
peremptory exception was proved exceeding 
clearly before the pretor, he —— no 
further in the cauſe; but if the perem Y 
exception was doubtful, either in point o law, 
or matter of fact, then he remitted it to the 
Judges to determine it; ſince it was then 
per, that it ſhould be put in judgment. 
What are cal- We have likewiſe exceptions, which with 
led exceptions us, are called either demurrers or pleas. 
with 6s. Firſt, of the declinatory, and that is either 
a demurrer for want of equity in the plaintiff”s 
bill, or becauſe his proper proceeding or re- 


» Phintiff + Are a bar to the plaintiff's right. 
$ Before the . of the ſuit 


medy 
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medy was at law. Firſt for want of equity in 
the plaintiff*s bill; and this is properly a de- 
clinatory plea, becauſe it hinders the plaintiff 
from proceeding * in foro pretorio. 
The ſecond exception declinatory, is, that 2 Mod. 173. 
the plaintiff's remedy is properly at law; and 
- is either, where the plaintiff 4 
a certain demand, as upon a note or 
bond, or the like; chere if the defendant de- 
nies the note or bond, he may demur to the 
relief; becauſe he is entitled to try the vali- 
dity of the bond or note, by a jury; but if 
the defendant confeſſes the note or bond, there 
he cannot demur tothe relief, becauſe admitting 
the debt, he ought to pay it, and not proceed 
to litigate it in either ＋ forum. But if the 
plaintiff comes in upon any deed into a court 
of equity, the defendant need not anſwer to 
the deed, but may demur to the bill, unleſs — *. 
there is an affidavit of the loſs of it, or unleſs * 59,180, 
the bill be merely for the diſcovery of it, to 247, S. P. 
ſuperſede the neceſſity of proof at law; for 
whether it be the defendant's deed or not, is 
only determinable in an iſſue at law; becauſe 
there was a fine to the King upon the de- 
fendant's denying his deed at law, if it was 
proved upon him. 
Whenever a man proceeds upon a bond or When affda. 
þ covenant for a ſum certain, and don't annex vit neceſſary 
an affidavit to his bill, it is a good cauſe of to be annexed 
demurrer ; becauſe whether it is his deed or te © bil. 
þ. not, is properly determinable at law ; where, 
, upon ſuch iſſue as hath been ſaid, if it be found 
againſt the defendant, there is a fine to the 


bn or court of equity. + Court. 
E 2 King; 
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1 King; but if the defendant, without taking. 


advantage of ſuch demurrer, for want of an 
affidavit, confeſſes the deed in his 1 there 
he can't demur to the relief; becauſe, 
feſſing the deed, it is iniquitous to litigate 
upon the iſſue of * non eft fattum at 4 — 
therefore he has nothing to do but to pay 
the money, for it is contrary to conſcience to 
conteſt it at law; but if he denies the deed, 
he may demur to the relief, becauſe he has 


a right to have it tried by a jury, whether it 


be his deed or not; but if an affidavit be an- 


nexed of the loſs of the deed, there, if he 


denies fuch deed, he can't demur to the re- 


lief, becauſe the relief is in equity, and not at 


Jaw, for the plaintiff can't make his proof at 
law, without the deed itſelf, but he 
make his proof in equity how the deed was 
loſt or burnt, and proceed againſt the defen- 
dant for payment of the money 


When no affi- But i upon the deed there 1s no relief - 


—_— law, as if it be upon a truft, which is only de- 


terminable in equity, or for a ſpecific execu- 
tion of a covenant, there the plaintiff need not 


annex an affidavit to his bill of the loſs of ſuch 


deed, nor will a demurrer be allowed for want 
of ſuch affidavit, becauſe his relief is not 
+ in alieno foro, and he could have no relief in 
a court of law upon ſuch deed. 
3 Ch.Rep.*6. Bur a diſtinction has ſince been taken, that if 
20% Ana bill be brought for diſcovery of writings in 
Vern. 59, 180, general, no demurrer can be to ſuch bill for 
247, 8. P. want of an affidavit-annexed, but if a bill be 


brought for the diſcoyery of a particular deed 


* Not his deed. =þ+F 6 court. 


or 
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or bond, for which there is a proper remedy at 
law, then they muſt annex ſuch affidavit to 
the bill, tho? ic be but for diſcovery, becauſe 
otherwiſe, the anſwer would be but an un- 
neceſſary expence. EF edn 


— 


53 


4 


The ſecond fort of demurrer is where a when defen- 


plaintiff goes into a court of equity, for da- dant may de- 


mages which are uncertain, and not to be mur tothe 


ſettled but by a jury, there the defendant may _ 


demur to the relief, after having firſt anſwer- 


ed to the damages, becauſe it is “ aliens fori, 


ſince the court can't ſettle the damages: But 


this muſt be F ante litis conteftationem, for if he 
anſwers and conteſts with the plaintiff, there 


he can take no advantage of it at the hear- 
ing; for he has ſubmitted to the juriſdiction 
of the court, and the court will try at law 
the quantum of the damages, by a feigned 
action of & quanlum damnificatus; ſo on the 
demurrer Þ ante litis conteſtationem, if the plain- 


tiff will go on for the damages confeſt, the 
court will retain the bill || quoad thoſe da- 
mages, allowing the demurrer as to any fun- 


ther relief. 


Secondly, The dilatory exception, and that Gail, i 34. 
is either the plea of outlawry, or excommuni- 


cation, or demurrer for want of proper 


parties. | _ h en 
As for outlawry and excommunication, they The plea of | 
muſt be pleaded F ante litem conteſtatam. fot outlawry. 
after anſwer, the defendant admits the plaintiff 


a proper perſon to be anſwered to, and there- 
fore ſuch plea would then come too late ; but 


* Another court's juriſdiction. + Before the conteſting 
of the ſuit. $ How much damage ſuſtained. As to. 
E 3 1 
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if an outlawry be not pleaded, yet it may be 


ſhewed at the hearing, as a peremptory mat- 


ter againſt the plaintiff's demands, if it be 
perſonal; becauſe it ſhews the right of the thing 
in demand, to be in the King; and ſo in the 
canon law, an excommunication might be ſhew- 


ed at the hearing, becauſe it is in the nature 
of an outlawry with them; but in this caſe, 


How to be 
pleaded. 


In what caſes 
defendant _ 
need not ſet 
down his plea, 


the defendant need not ſer down this plea, as 
he muſt other pleas and demurrers in eight 
days, or they will ſtand over- ruled, but the 
plaintiff muſt ſet it down if there be any in- 

ſufficiency in point of form in pleading it, for 
being * /ub pede figilli, it appears upon ſhew- 
ing to be a good plea, and therefore is not 
preſumed neceſſary to be argued before the 
court; but if the bill be for relief againſt an 
action at law, and outlawry be pleaded by the 
defendant in the fame cauſe, it is a bad plea, 
becauſe the outlawry is part of the grievance, 


and it is + exceptio ejuſdem rei cujus petitur 


Outlawry in 
executors, &c. 
no good plea. 
Gilb. Hitt. 
Com. Pleas 
5 


Demurrer for 
want of proper 
parties. 


diſſolutio. Fenk. Cent. 37. Outlawry in ex- 
ecutor, adminiſtrator, or guardian, or prochein 
amy, is no good plea, becauſe they do not 
claim in their own right, and the real & a&or 
being the teſtator, or infant, the outlawry in 
any third perſon, is no exception againſt him, 
why he ſhould not are in judicig. 
Secondly, A demurrer for want of proper 
arties, is an exception as to the defendant 
— into court, for if there be not a proper 
defendant before the court, there can be no de- 
cree, and therefore this is an objection as well a- 


 * Under ſeal. + An exception to the ſame matter from 

which a diſcharge is ſued far. F Plaintiff, 
Be admitted to ſue, | 3 

gainſt 
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gainſt proceeding, as at the hearing, for the 


defendant can't be obliged to conteſt, where 


there can be no proper parties for a decree, 
but ſuch proper parties being added, the de- 
tendant may proceed. 


weh, The peremptory pi. 
The firſt is“ lis pendens, which is a bill in Third excep- 
another, or the ſame court of equity, for the tion. 


_ ſame cauſe, and this is certainly a good plea, 


and need not be ſet down, and therefore the 

only queſtion is, whether it be a true one; and 
ſo the trial of the fact, is to be referred to a 
maſter to certify, whether they be one and 

the ſame bill, or to the ſame purpoſe, and 
then the bill muſt be diſmiſſed, unleſs the 
plaintiff obtains leave of the court to diſmiſs 


his former bill, and retain his ſecond ; but in 


that caſe he muſt pay the coſts for diſmiſſing 
his former bill, and for the plea as if allowed. 
The defendant can't plead a ſuit depending pefen dant 


at law, in bar of the plaintiff's demands in can't plead a 


equity; becauſe the plaintiff has a right to the ſuit depending 
defendant's oath in equity, to exonerate him 22 in bar 
of the + onus probandi at law but after the agen ft in 
anſwer is come in, the defendant may put the equity, but 
plaintiff to his election, either to proceed at after anſwer 
law or in equity; that he may not be doubly Put in, may 
vexed. 5 — 
The next peremptory plea is, that the mat- — his elec- 
ter has been already decided or decreed in a tion. 
court of equity, and this is a good plea, becauſe Second pe- 
what has been already adjudged, is not to be "*PPtory plea. | 
afterwards. drawn into controverſy; and if 


* A fk depending. + Burthen of proof. 


4 the 


5 3 
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If decree in- the decree be inrolled, they may make a pro- 
rolled, a pro- fert of the record, without ſwearing the plea, 
m_ 5 becauſe the record itſelf is exhibited, to which 
record without there can be no addition by the defendant's 
| ſwearing the oath; but if it be in paper, ſo that it cannot 
plea, but if be ſhewn to the court, there the plea muſt be 
= mult de on oath, as in other caſes*; but a judgment at 
1383 at law is not to be pleaded in bar to a ſuit in 
law no bar to equity; tho* my Lord Coke and the common 
a ſuitinequity. lawyers contended with my Lord Elſmere that 

it ſhould, and that therefore the court of 
equity ſhould not injoin after judgment; but 
this was at laſt determined in favour of the 
chancellor, by a reference of the King to the 
attorney and folicitor general, that ſuch a plea 
of a judgment at law ſhould not be allowed; 
for the judgment might be obtained contrary 
to confcience, and then the plea of ſuch judg- 
ment would be, F excepizo ejuſdem rei cujus peti- 

tur diſſolutio. Jenk. Cent. 37. 

Third pe. The third peremptory plea is the ſtated ac- 
_ rewptory count, and it fraud be objected to fuch ac- 
count, and to the ſtating of it, and all the cir- 
cumſtances of fraud be anſwered and denied, 

ſuch ſtated account may be pleaded, for that 
is not an A exceptio ejuſdem rei cujus petitur 
diſſelutio. For that which ſhould deſtroy 
ſuch ſtated account is the fraud, and that 

is denied, and therefore, ſuch ſtated account 
ſtands proper to be pleaded againſt any 
unliquidated demand; for otherwiſe, no man 


+ An exception to che ſame matter from which a diſ- 
charge is ſued for. 
» HSee fol. 12, of the juriſdiction of the court of chan- 
cery vindicated at the end of the firſt part of Chancery 
Reports, folio edition, where you will find this reference at 
* and fee alſo Cary's Rep. 115. 


would 


Chap: 4. ForuM RoMAnUM. 


would be ſafe in ſtating his account, and 
delivering up his vouchers, touching the 

ticulars ; and therefore, the plaintiff who has 

che vouchers delivered up to him, which al- 

ways ought to be part of the plea, ought to 

aſſign error in the account, which it is fup- 

poſed he is able to do, having the vouchers 

in his hands, — to make out fuch 

error. 31 
The pleading of a releaſe is likewiſe a pe- 

. 5 plea, but the defendant muſt frm wer 
out the valuable conſiderations upon which 

ſuch releaſe was made, otherwiſe fraud will 

be preſumed; for there can be no greater 

badge of fraud preſumed, than that the plain- 

tiff ſhould part with his property for nothing, 

and all other circumſtances of fraud muſt be 
denied; when a releaſe is pleaded, it muſt al- 

ways be under ſeal, otherwiſe, it is to de 

pleaded as a ſtated account only. 

The fourth peremptory plea, is that of 8 
purchaſer for valuable confiderations, without peremptory | 
notice, and here you muſt plead, that your plea. 
vendor was ſeiſed in fee, or that you believe 
and are adviſed that ke was fo at the time of Ch. Gs 34 
the purchaſe; for if it be charged in the bill, 
that the vendor was only tenant for life, or 

| tenant in tail, and a diſcovery of the title be 
prayed, you cannot cover ſuch diſcovery, un- 
leſs you ſwear a ſeiſin in the manner already 

mentioned, or that ſuch fines and recoveries- 

were levied and ſuffered, as would bar an in- 

rail, if he was tenant in tail; for if you ſhould 

| ſer forth a purchaſe by leaſe and releaſe, that 

would paſs no more from the tenant in tail 


than 
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than it lawfully may paſs, and that is only an 


eſtate for the life of the tenant in tail; and 


then there is no bar againſt the right of the 
iſſue. In the next place, you muſt ſet out 
the purchaſe money, for if you are not. a 
purchaſor for valuable conſideration, but are 
only a volunteer, that is no bar againſt a 
diſcovery; you muſt likewiſe plead the deeds 


of purchaſe, ſetting forth the dates, parties, 


and contents briefly, and the time of their 
execution, for that is the peremptory matter 
in bar; and you muſt deny notice in the plea, 
otherwiſe you do not make it a compleat 
equitable bar; for if you had notice of the 


title, tho* you paid value for it, you are not 


a conſcionable purchaſer; and you muſt like- 
wiſe deny notice in your anſwer, for that is 


matter of fraud, and cannot be covered with 


the plea; and it muſt be denied in the plea, 


When pe- 
remp 
pleas muſt be 
put in. 


becauſe otherwiſe, there is not a compleat 
plea in court on which the plaintiff may take 


iſſue. But all theſe pleas with us are to be 


put in * ante litem conteſtatam, becauſe they 
are pleas only why you ſhould not anſwer, 
and therefore if you anſwer to any thing, to 
which you may plead, you over-rule your 
plea; for your plea is only why you ſhould 
not conteſt and anſwer, ſo that if you anſwer, 


your plea is waved; but you may anſwer any 


thing which is not charged in the bill, f in ſub- 
fidium of your plea, as you may deny notice 


in your anſwer, which you deny alſo in your 


plea, becauſe that is not putting any thing 
in iſſue, which you would cover by your plea, 


Before the conteſling of the ſuit. + In aid of 
OS from 


Chap. 4. Fou RoMANUM, 
from being put 


in iſſue; but it is adding by 


way of anſwer, that which will ſupport your 


plea, and not an anſwer to a charge in the 
dill, which by your plea you would decline. 


Arnold's Cafe, 3oth May 1723, in the 


Exchequer. 


Plaintiff's leſſee brought a bill againſt the 
| heir and executor of the leſſor, to eſtabliſh his 
leaſe, ſuggeſting that ſuch heir claimed by a 
marriage ſettlement, and to have recompence 
on the covenant for further aſſurance out of 
the aſſets; the defendant pleaded the mar- 
riage ſettlement, to which the anceſtor was 
only tenant for life, with a remainder to him 
in tail, with a power in the anceſtor to make 
leaſes at the beſt improved rent, and de- 
murred to that part of the bill, that prayed 
relief out of the aſſets, becauſe it was mat- 
ter determinable at common law, and ſound- 
ed only in damages; but the plea, tho' allowed 
to be good in ſubſtance, was over-ruled, becauſe 
it was pleaded in bar of what was afterwards 
anſwered unto, which-covers that part which 
he ſubmits to anſwer unto, from all manner 
of exception; even if the anſwer was equi- 
vocal and defective, therefore, the plea, tho” 
good in ſubſtance, was informal, and the 
demurrer was bad, becauſe it covered the 
anſwering of the aſſets, and likewiſe the 
making a compenfation by way of ſpecific 
performance, which was the proper buſineſs of 


2 eourt of equity,” — 


The 


bo 
Danv. 771. 
p- 6. 778. 
1 
Eq. Abr. 38 p. 
8. 334. p. 5 
Chanc. Ca. 34. 


2 Freem. 175. 


* 
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The notice denied in the anſwer, and the 
plea, muſt be a denial of the notice at the 
time of the execution of the deed, not at any 
time before; ſor if the purchaſor had notice 
before the execution of the deed, he ought 
not to have proceeded in his purchaſe, and he 
ought alſo to deny notice at the time of the 
purchaſe money paid, if ſuch notice be charg- _ 
ed on him by the bill; for tho? the deeds be 
executed, he ought to have held his hand 
and not paid his purchaſe money, with no- 
tice of another's right, but the payment of 


the purchaſe money, is the laſt period of 


time, in which notice can affect a purchaſor. 
If tenant in tail makes a mortgage or con- 


veyance for valuable conſiderations, and af- 


terwards gives the -deed of intail into the 
hands of the mortgagee. or purchaſor, or the 
heir in tail takes up more money from the 
mortgagee, and delivers him the deed of in- 
tail; here if the heir in tail exhibits bis bull 
to have the deeds of the defendant, tho' he 
cannot plead, that the mortgagor or vendor 
was ſeiſed in fee, becauſe it appears by the deed 
of intail, that he was tenant in tail only, yet he 
may ſay by anfwer, that the mortgagor or vendor 
pretended to him, that he was tenant in fee, 
and that he believed, and was adviſed ſo at 
the time of the mortgage or purchaſe ;; and 


inſiſt that he ſhould not be obliged to deliver 


up the deed to the plaintiff, or to diſcover, 
whether his anceſtor was tenant in tail or not; 
but if the anceftor was tenant for life, with a 
remainder to the ſon in tail, upon a mar- 
riage ſettlement, and made a mortgage, and 
he in remainder makes a ſecond mortgage, 


and delivers the deed, he ſhall not be obliged 


2 to 


1 4 
c —_—_ 5 
24" . _ 
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+ «ail I 


Chap. 4. Forum RoManum. 

to pay off the firſt, but the mortgagee muſt 

| diſcover the title, and deliver up the deeds 

upon payment of the ſecond mortgage only; 

and the reaſon of the difference is this, that 

the tenant in tail being maſter of the eſtate, 

is likewiſe owner of the-deed, and therefore, 

having pledged the deed as well as the eftate 

for money, the iſſue in tail cannot have the 

aid of a court of equity, to have up ſuch deed, 

unleſs he pay the money; but in the caſe of 

the tenant for life, there he had only a particu- 

lar property in the deed, and was not maſter 

of the eſtate, ſo as to bar it, and therefore the 

court of equity wil! . make him deliver the 

deed to the perſon who was. the prior purcha- 

ſor upon valuable conſiderations, that is, the 

remainder man in tail. VV 

Fifthly, The (a) ſtatute of frauds and per- 200 — . x 

juries, and that (+) of limitations, are peremp- (a) N 25 
tory pleas; but in pleading the ſtatute of li- c. z. 

mitations, a man in his anſwer muſt ſay, that (5) 21 Jac. 1. 

he has paid his money, becauſe otherwiſe a © 6 

court of equity fuppoſes a truſt, between the 

plaintiff and the defendant, and that the money Starute of li- 

is a * depoſitum in the hands of the defendant, ee does 

for the benefit of the plaintiff, and the ſtatute u. 

of limitations does not reach trufts. Plea of fine 
Sixthly, The plea of fine and nonclaim, and and nonclaim. 

here it is firſt to be obſerved, that ſuch plea 2 

will bar any title in equity, as well as at law, _— 7 * 

and is a good bar thereunto; as if A. has lands jones 416. 

in truſt for B. and C. enters upon him, and Saliſbury v. 

levies a fine with proclamations, this will be Baggot. 

a good bar to B. the ceſtui que truſt, as well Ch. n. 

as to 4. the truſtee; becauſe they are both 

within the ſame ſtatute, for C. has an oppoſite - 


*. Depoſit. 


title 


— * — — — — 8 
— 3 ————ů— — — — — 
- - * * 8 
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2 Freem. Rep. title both as to the truſtee, and ceſtui que truſt, 


21. and there was no greater wrong to a ceſtui que 


. truſt, than to him who has the legal intereſt in 


Brown. Dany. him, for a diſſeiſin ouſts them both, and yet 
761. p. 5 for the repoſe of men's inheritences, a fine 
Eq. Abr. 255- and nonclaim bar them both, but then C. muſt 
HIP deny that he claims from 4. or if he does 
: Pm 3 claim from A. he muſt deny that he * no- 
ſtt.tce of a truſt for B. 

For if C. claims forms A. there are two caſes, 


in which the fine and nonclaim would not 
bar. 


vem. 93. Firſt, If the fine was levied from A. to 


C. without conſideration, there ſince A. was 
under a truſt, his conveyance to C. was under 
the ſame truſt; ſo if A. levies a title to C. and 
C. hath notice of the truſt to B. there the fine 
and nonclaim is no bar; becauſe the convey- 
ance by the fine is under the ſame truſt, and 
therefore can't be ſet up as a bar to it; ſo 
that whenever any perſon is charged as claim- 
ing under the truſtee, he muſt either ſet up 
his oppoſite title, or deny his claim as truſtee, 
or elſe, if he claims under the truſtee, he 
muſt ſet forth the conſideration, and deny 
the notice, to ſhew that his fine was not for- 
feited by the truſt, for if it was, the fine and 
nonclaim can be no bar. 
So it is when a man claims under a con- 
veyance, obtained by fraud, it only gains a 
legal title, and a truſt ariſes to the right 
owner, to whom reſtitution ought to be made; 
and therefore if ſuch purchaſor by fraud, 
levies a fine with proclamation, ſuch fine is no 
bar, becauſe he himſelf held the eſtate under 
a truſt to reſtore it to the right owner, and 
2 the 
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the fine itſelf is no more than a corroboration 
of the title, which was under the truſt, and 
not an oppoſite title to it. | | 
So if he, who comes in under a fraudulent 
conveyance, ſells by fine for a valuable con- 
ſideration, and without notice of the fraud, 
it is an oppoſite title, and the fine and non- 
claim may be ſet up as a bar. 


But if he ſells by a fine witheut conſidera- 
tion, or with notice of the fraud, tho upon 
conſideration, the truſt ſtill continues; and 


therefore, where a man is charged to claim 


under a fraudulent conveyance, if he pleads 


a fine and nonclaim, he muſt in this caſe like- 
wile, either deny his claiming under the per- 
ſon committing the fraud, or if he does claim 
under him, he muſt ſet forth, that he comes 


in for valuable conſideration, and without 


notice of the fraud. 


Second ly, If the equity or truſt be created Ch. Ca. 278 


by the fine, that fine and nonclaim ſhall never *aliſbury v. 
bar the equity that it created, for this is not Baggott. 


an oppoſite title, but a title created by the 


fine, ſo that it can't bar the truſt that was an- 
nexed to it, and under which truſt the ceſtui 
que truſt held it. | 


If a man anſwers all the allegations of the When the re. | 


bill, he cannot demur to the relief; becauſe lief of a bill 


he has put all the allegations in judgment, 
and each fact is conteſted by his anſwer ; and 
therefore the relief, which is but a conſe- 
quence of thoſe facts cannot be demurred 
to, but are proper to be determined at the 
hearing. 


The 


* 


can't be de- 
murred to. 


x7 64 
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The exception is, among the civilians and 
canoniſts, loco reſponſianis, and ſo among us, 
the plea comes in inſtead of the anſwer, to ſo 
much as it covers, and therefore muſt be 


over- ruled, before the defendant is to anſwer, 
becauſe he is not to conteſt in the cauſe, as 


to that matter, which he covers, while he in- 
fiſts that it is not to be put in iſſue; and 
therefore, where the plea is informally pleaded, 
and yet is a good cover in equity to a part of 
the bill, the court often reſerves the benefit of 
it to the hearing; and then that part of the 
bill which is covered by ſuch plea, is not to 
be anſwered. 

Lou may not plead and demur at the ſame 
time to the bill, on the ſame point of the 


bill; becauſe if the demurrer be over- ruled, 


the defendant muſt anſwer, and can't have the 
benefit of his plea; for the court upon over- 
ruling his demurrer, does of courſe rule that 


the defendant hould conteſt and anſwer. 


nn. 


CHAP. v. 


Che other proceſs of the court, and of 


pꝛoceſs againſt peers. 


PHE bill was originally before the 
iſſuing of the ſubpcena, and was a pe- 

tition for it. e 
* Inſtead of the anſwer. | 
SER And 


Chap. 5. Forum Romanvum: 

And there being a deviation from this 
practice, that proved burthenſome to the ſub- 
ect; tis enacted by the ſtatute for the a- 
mendment of the law, that no ſubpeena or 
proceſs for appearance, ſhould iflue till after 


65 
4& 5 Ann. 
cap. 16. ſect. 
22. 


No ſubpoena 
unleſs, &c. ta 


the bill is filed, with the proper officer, in the iſſue till bill 


courts of equity, unleſs in caſe of bills for 
injunctions to ſtay waſte, or to ſtay ſuits at law, 
and a certificate thereof, brought to the ſub- 
paœna office, under the hand of the fix 
e.. ; | 3 
The ſubpœna is to attend the extraordinary 
juriſdiction, to anſwer the complaint of the 
bill; and not to appear at the return of the 


Subpcena to 
attend the ex · 
traordinary 
Juriſdiction, 


ſubpœna, is a contempt of that Juriſdic- 


SN 9 | 
About the 16th of Elizabetb, they intro- 
duced the practice of writing letters to the 
| peers, before they iſſued a ſubpœna, upon 


preſumption that a peer would pay obedience 


to the mere letter of the chancellor. Or elſe 


it was founded upon a reſpect that they 
thought due to the peerage, engaged in 

ublic affairs, that they ſhould have notice be- 
| the proceſs ifſued. Eſpecially becauſe 


When letters 
to peers were 
firſt introdu- 
ced, and why. 


having a numerous attendance, it might be 
inconvenient, that they ſhould incur a con- 


tempt from a proceſs ſerved in the common 
method, by leaving it at their houſes with one 
of their ſervants. „ 
If a lord doth not appear upon the letter, 
a ſubpœna upon motion is to be awarded 


againſt him, becauſe no ſubſequent proceſs 
can be formed but upon a contempt to tlie 
great ſeal, which is the royal authority, and 


the contempt will not ariſe merely from the 
DT: 5 F chan ⸗ 
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chancellor's letter, which is * ex gratid, and 


therefore if he did not appear on the letter, 
the ſubpoena iſſued. 3 Selden 1543. 2 Vent. 


342. Danv. Abr. 776. | 5 
If on the ſervice of the ſubpœna the peer 
doth not appear, or if he did appear, and did 


not put in his anſwer, they antiently iſſued an 


attachment, but the attachment was con- 
demned in the 14th of Elizabeth in parlia- 
ment, and reſolved that no attachment lay 
againſt the perſon of a peer, becauſe his per- 


ſon cannot be impriſoned. After that they 
proceeded againſt peers by ſequeſtration, and 


therefore the motion is for a ſequeſtration un- 
leſs cauſe. And this was regularly made up- 
on affidavit of the ſervice of the letter and 
ſubpana. Tho* ſometimes it is moved 


without: ſince the peer may ſhew want of 


ſervice at the day aſſigned to ſhew cauſe wh 
the ſequeſtration ſhould not iſſue. And the 
order for the ſequeſtration is never made ab- 
ſolute, without an affidavit of the ſervice of 
rhe order, to ſhew cauſe, and a certificate of 


no cauſe ſhewn, 


A bill being filed againſt a peer or peereſs, 


the firſt application is for my Lord Chancellor's 


letter miſſive not in term time, or it may be im- 
mediate, (if the peer or peereſs live in town) 
but in this caſe there muſt be an affidavit, that 


the original letter is left with the peer, or at his 


houſe, with the copy of the petition as anſwer- 
ed, and cherewith is alſo left an office copy of 
the bill, ſigned by the ſix clerk, (for if the 
bill is not ſigned, the ſervice is irregular.) 


„Out of favour, 


This 
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This letter is only a compliment. It is not 
proceſs to found proceedings upon, and the 


peer may appear or not, as he pleaſes upon 
ſervice of the letter; if he appears it is well; 


if he fails a ſubpoena is ſued out againſt him, 


and his time for appearing and anſwerin 


being out, an attachment muſt be actually 


ſealed and entered againſt him, (tho' never 
executed) to ground a ſequeſtration upon. It 2 Chan. Ca; 
Se 


is a motion of courſe for a ſequeſtration, upon 


an attachment for want of an anſwer, the peer 


muſt be perſonally ſerved with this order, and 


he hath eight days to ſhew cauſe, after per- 


ſonal ſervice of the order, if no cauſe, the 


order is abſolute, but if the ſequeſtration is 


for want of an appearance, and he appear, 


the plaintiff muſt run the ſame race over again 
for want of an anſwer, and the peer muſt pray 


time to anſwer as other ſuitors do, tho? he is 


generally in a worſe caſe, becauſe of privi- 
lege, {eſpecially where it has been ſtood upon). 


The ſame proceedings are had againſt 2 mem- 


ber of the houſe of commons; there the 


party proceeds by way of ſequeſtration, only 
with this difference, that inſtead of a letter, 
there is always a ſubpoena ſued out; and when 
a cauſe either againſt a peer or a commoner 


ſtands in the paper, and is called and the court 


cannot proceed, (privilege being in) the court 
never ſtrikes it out, as they do in other caſes, 


where the party is not ready, they let it ſtand 


over from one term to another, till privilege 
is out, and never put the party to iſſue out a 
new ſubpoena to hear judgment, and the di- 
rection of the court to the regiſter, generally 
1s, to put all privileged cauſes (which _ 

en 


2 
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When defen- 

dant is diſ- 

charged with 
coſts. 
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been put off on that account) the very firſt 
cauſes in the paper, when the court ſits after 
privilege is out, and if this ſhould be other- 


wile, it often falls out that the plaintiff, (where 
the peer or commoner makes default at the 
hearing) cannot make his decree abſolute, till 


the coming in of privilege a ſecond time, 

which the court always takes care to avoid. 
If in an injunction- cauſe, where the ſubpcena 

iſſues before the bill filed, if the bill is not filed 


on the third day after the return of the ſub- 
| pcena, the defendant is diſcharged with coſts, 


becauſe there is nothing for the defendant to 


appear to anſwer to, and therefore he muſt be 


diſcharged from his attendance, with the coſts | 
that ariſe from ſuch unneceſſary vexation. 
The coſts uſually taxed are ten ſhillings, un- 


leſs upon affidavit, the court think fit to refer it F 


to a maſter, by reaſon of any extraordinary 
charge and trouble ariſing to the defendant: 
and for ſuch coſts the defendant may have a 
ſubpœna commanding payment. For tho“ 
the plaintiff hath abuſed the proceſs by taking 
out the ſubpcena without bill, yet he ſhall not 
be forthwith attached as for a contempt, be- 
cauſe the original ſubpœna is preſumed to 
iſſue upon a bill filed, and therefore ſince the 
court thought fit * ex gratia, to relax that 


practice, the plaintiff is not in contempt till 
he diſobeys the order which commands him 


to pay coſts, and by conſequence he muſt 
have notice of. that by a In 
The original ſubpoena is a ſummonce to the 


party himſelf that is defendant, wherefore not 


* Out of favour. 
toe 
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to appear thereto is juſtly accounted a con- 


tempt of the court. And in ſuch caſe, an at- 


tachment iſſues to the ſheriff to take him up. 


In this the chancery proceſs differs from the 
proceſs at common law. For there the writ, 
or common S capias, which is in the nature of a 


ſummonce, is directed to the ſheriff, and the 


ſheriff antiently made his return upon it, 


either “ ſummoneri feci, or nibil habuit in hal- 


liva mea per quod ſummoneri poſſit ; here the 


plaintiff makes affidavit of the ſervice of the 


ſubpcena, and files it at the affidavit office; 


and then the attachment iflues of courſe under 
the great ſeal. Becauſe the ſummonce is in 
nature of an order to attend the extraordinary 


juriſdiction, and all other proceſſes iſſue on a 
ſuppoſition of diſabedience thereunto; but if 
the ſummonce had iſſued to the ſheriff, it had 
been only a contempt ſhewed to a miniſterial 
officer in not paying obedience to him, and 


not to the court itſelf. Beſides at common 


law if a writ were directed to the party him- 


ſelf, that might have been ſmothered, and it 


would not have laid any foundation for any 


other court to proceed upon it. But when 


the power of the juſticier was broke, they 
gave the chancery a power to iſſue the writs, 
and the other courts authority to proceed 
upon them, and therefore theſe were neceſſari- 
ly directed to the ſheriff, that they might be 


returned to the other courts. But in the chan- 


cery and exchequer where the ſamę courts 


— A writ ſo called from the word take, the emphatical 
word in it. I have ſummoned. + He had nothing 
in my bailiwick whereby he could be ſummoned. 2 


Ti iſſued 
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iſmied the proceſs, where the appearance was to 

be, the firſt proceſs was directed to the party, 

that it might be left with him, or at leaſt a 

copy of it, to make the party more aſcer- 
tained of the time of his appearance. 

When the ſubpœna is ſerved, and affidavit 
made of it before a maſter in chancery, or be- 
fore a baron in the exchequer, if the party does 
not appear, an attachment iſſues of courſe, 

but if the party appear, they muſt ſhew the 
affidavit to the clerk in court, and if the 
anſwer don't come in, then an attachment 
| iſſues of courſe. 
2 returns o Upon an attachment there are two returns, 
am attachment. either * non eſt inventus, upon which the pro- 
. the clamation ifſues of courſe, or + cepi corpus ; 
ſheriff does not 
make his re- if F cepi corpus be returned, the next ſtep is to 
turn he ſhall move for an & habeas corpus, to bring up the 
be amerced. body, if he will not anſwer below, for the 
Cary's Rep. ſheriff has executed the command of the 
44: 77, 78. writ of attachment, by taking the body, and 
he cannot carry him out of the county, with- 
out the command of the King; and if he 
ſhould carry him out of the county, without 
the King's writ, it would be an eſcape upon 
the 8 habeas corpus; they amerce the ſheriff 
if the body be not brought in. But in Lon- 
don and Briſtol, where the fines and amercia- 
ments belong to the corporations, they imme- 
diately move for a meſſenger, and this meſſen- 
ger being the immediate officer of the court, 
takes the body by order of the court, 


* [s not found, + I have taken the body. 5 Have the 


body, a writ ſo called, becauſe thoſe words, have the body, 


are an cxophatical part of it. 1 
Wit out 


mation iſſues. 
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without making the ſheriff liable to an eſcape, 
upon the King's writ, becauſe he is removed 
by order of the court, and in poſſeſſion of 
the court, by it's meſſenger. 55 
In the exchequer there is a rule given of 
four days to bring in the body, that the de- 
fendant may do it at his own charge, if he 
pleaſes, by an * habeas corpus, purchaſed by 
himſelf, and if he don't remove himſelf with- 
in thoſe four days, then a meſſenger will be 
awarded upon motion, and this is by a par- 
_ ticular prerogative of the court of exchequer, 
that the plaintiff who is the King's debtor, 
may not be delayed. 
If F non eſt inventus be returned upon the An attach- 
attachment, then an attachment with procla- ment with 
7 proclamation. 
After a contempt duly proſecuted to an at- After con. 
tachment, with proclamation returned, no migen gan. 
commiſſion to anſwer ſhall be granted, nor any 8 
plea or demurrer admitted, but upon motion or demurrer 
in court, and affidavit made of the party's admitted but 
inability to travel, or other good matter to ſa- 2? > 
tisfy the court touching that delax. Mae 
The reaſon why upon the firſt contempt on party's inabi- 
the attachment, they allow a commiſſion to lity to travel, 
iſſue, or a plea or demurrer to be put in, &&. 
is, becauſe it don't appear to be an affected 
delay, and therefore, upon tendering the coſts 
of the attachment, the defendant may take 
his commiſſion, and upon like tender, the plea 
and demurrer are to be received. But if 
there regularly iſſues an attachment with 


* Have the body, becauſe thoſe words, Va- 2/-+ body, 
are an emphatical part of the writ. + Is not found. 


 & Procla- 
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proclamation, the defendant cannot of courſe 
purge his contempt by a meer tender, but he 
muſt apply to the court, to ſhew that his plea 
and demurrer are proper, and to exhibit a 

roper excuſe for his delay, that the court may 
ee that there is no further likelihood of de- 


lay by the plea or demurrer put in, or by the 
commiſſion to anſwer granted. 


Note, that the form of the . 


being * ad reſpondendum de contemptu per ipſum | 
nobis illatum, et ad faciendum ulterius & reci- 
PDiendum quod dicta curia confideraverit, he muſt 


anſwer as well as clear his contempts at the 
ſame time. But the uſual way is not to take 
the penalty, which is no more than for the 
clearing his contempt, till he hath anſwered. 


For when the penal ſum is received the de- 


fendant may reaſonably ſay that the fault is 
5 and ſo there would be no ſufficient 
oundation to retain the party or carry on the 


proceſs, in caſe he will not anſwer; and there- 


fore the uſual way is for the plaintiff to infiſt 
that the defendant ſhould 4 but the 
anſwer will not be received without clearing 


his contempts. 


The attachment at common law was two- 
fold, by the goods or by the body. In all 
debts the attachment was by the goods, be- 


cauſe the debt was only a chattel, — there- 


fore only chattels were liable, and the F capias : 
was brought in the action of account by ſta- 


* To anſwer the contempt he has been guilty of; and 


further to do and receive what the ſaid court ſhall think 
9 F See before p. 69, in notes. 


1 
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tute [Marl. cap. 23.] on H nibil returned on a 
ſummonce. | 

But the attachment by the body was only 
for crimes, the leaſt of which was againſt the 
public peace, or was a contempt of the court, 
and for theſe a man's perſon was naturally 
liable. For tho' a debt at law made only a 
chattel liable, becauſe the lender truſted to his 


_ debtor's chattels only, yet a crime made the Dalton's She- 
ſubjects body liable, becauſe the prince was riff 56. 30 


thought to have a property in the body of his 
| ſubjects, to ſerve him in his wars, to attend 
his courts in peace, and to call them to an- 
ſwer for offences againſt the laws, 


The next proceſs is the proclamation. This The procla- 
is a proceſs iſſuing out of the extraordinary nan. 


juriſdiction upon a * non eſt inventus returned 


For the form 
? ſee Har. Chan. 


commanding the party to appear in chancery Pract. 297, , 
T ſub pend legiancig. Now where * non eft 298. fep bi. 
inventus was returned on a 8 capias iſſued in 7. ut . 


criminal matters, they proclaimed the party, 
and if he did not come in on ſuch proclama- 
tion, he was declared an outlaw. So if he 
contemned the extraordinary juriſdiction, he 
was proclaimed, and if he was not taken, or 
did not come in upon ſuch proclamation, then 


Je. 242 


he was deemed a rebel, and thereupon a com- 
miſſion of rebellion iſſued, which is the next 


proceſs. 
A commiſſion of rebellion, is a particy- 


lar commiſſion directed to commiſſioners, 
| conjunFim and ** giviffm, commanding that 


$3 Nothing. * Is not found. + Upon corfeitare of 
his allegiance. 5 See before p. 69, in notes. || Jointly, 
** Separately, . 


43 
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A. B. ubicunque inventus foret infra regnum An- 
gliæ, tanquam rebellem & legis noſtræ contempto- 
| rem attachias, ſeu attachiari facias, ita Sc. | 
#4, Door cannot „ It hath been doubted whether upon an at- 
— 2 re * tachment or proclamation, the ſheriff may 
of 4 nf 6 ment, ad break the doors or not. Some have held that 
5 Hu why. _ the intent of the writ is to go no further than 
zee te 17 ps | a common ||capzas, and that it would be very 
Aer lle, 4/4 ur inconvenient, that the ſheriffs officers that exe- 
I uit cr cuted common proceſs, ſhould have by this 
e 14h”, oy” 85 writ an authority to break into a man's houſe, 
J len. 1,544 and that his houſe ſhould not be a protection 
5 to him. Others have held that the writ is 
Difference of ff propter contemprum nobis Tatum, and it being 
2 pn in the King's caſe, there is no privilege, or 
— out. Protection againſt the King's proceſs. But the 
To lawry, and at true reaſon of this doubt, both in Dalton and 
ke rofl: the ſuit ofa Crompton, ariſes from the not underſtanding 
nid. l common per- Thetrue nature of proceſs, and the reaſon of 


17%. #34. — WF Abr. Semain's caſe. For doubtleſs upon an attach- 
13 = pl. 9. ment or proclamation, the Ther cannot break 
Aer Moor 668. tlie doors, and the difference as to this matter 

| [3 4. © Co. Elia. 908. is, thatwhere there is only authority in a pro- 
| Jt? 1% og 2 ceſs, to take the perſon or levy the debt, the 
74 5. 4. Co. Ent. 12. / ſheriff can go no further, becauſe his writ 
= gives him no further authority; but in the 

N King's caſe, or in the cafe of outlawry, there 
bh 3 - the __ 22 3 propter aliquam 

2-6 ivertatem, and therefore ſuch writ gives au- 
. , thority to break the houſe. Beſides that in 
| [Az . „ Ze, , 
ai u üw 0 ASS 4 noe Lo to He attached 4. B. wherever 


he ſhall be found within the kingdom of England, as a 
rebel and contemner of our law, ſo that, &c. 

See before p. 69, in notes. 

+ By reaſon of the contemps committed againſt us. 

$ That you do not omit by reaſon of any liberty. 


the 


P 


1 All 


J- 


* 4% £&. Bl. & . i. a ab Eo 
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the caſe of outlawry no man ſhall receive pro- 
tection from the law, of which he is declared 
a violator, and therefore the ſeiſing him as 


an outlaw, doth imply the liberty of entering 


and ſeiſing him whereſoever he lies hid. But 
it may be aſked why in the common caſe of 


a contempt, the proceſs was not ſo formed as 
to give authority to ſheriffs to enter the free- 


hold? The reaſon is, 


Firſt, Becauſe the very notion of * Adm Reaſons why 
ſheriff on a 
contempt can 
break open 


cannot be ſaid to be held freely, if the lord that doors, or enter 
had a right to diſtrain, or the ſheriff that was freehold. 


tenementum 1s that the tenant ſhall be freed by 
the law from all actual violence. For that 


to ſerve the ordinary proceſs, had a power to 
enter by force. And if the lord was not per- 


mitted to enter with actual violence, where he 


had a right to his rent, the ſheriff could not 


be allowed to enter by force to ſerve the or- 
dinary proceſs. 


Secondly, Becauſe in the times when te- 


nures were in their full height, it was thought 


too ſevere that the lords that had generally de- 
mands upon their tenants, ſhould break into 


their houſes, ſince the violence of ſuch a pro- 


ceſs in the firſt inſtance might compel them 
to pay more than was due. 

Thirdly, Becauſe the party might be 
ready and willing to anſwer the demand, and 
therefore it is too ſevere to extort that by vio- 
lence, when it doc not appear but the party 
is ready to pay. 


Fourtlily, The whole proceſs of a county >< 
muſt be ſerved by the ſheriff, but the law 


» 


* Freehold. 
muſt 
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muſt in a caſe of this kind take notice that 

it could not be ſerved by the ſheriff in his own 
proper perſon, and it were too much to lodge 
ſuch a diſcretionary power in the deputy of 
*: miniſter, to violate men's houſes in the exe- 
cution of a proceſs in the firſt inſtance. 

Note, that the liberty of men's own houſes 
| ſeems to be a matter very much contended for 
from the Conqueſt till the ſettling of I Magna 
_ Charta. For the Conqueror carried his endea- 

vours to reſtrain men from the freedom they 
had been uſed to in their own houſes. And 
therefore in the times of Henry the third, under 
the protection that the law gave to houſes and 
caſtles, they uſed to ſhelter unlawful diſtreſſes, 
which were therefore inconveniences provided 
againſt by the ſtat. of Maribridge and Wiſt- 

7 minſter. 2 Inſt. 139, 193. 

Houſes may From this digreſſion, we return now to the 
de broke 4 commiſſion of rebellion. And there it is plain 
nk ET that the commiſſioners may break open a houſe, 
hon, and why. becauſe the words of the writ are, that they - 
2, ſhall attach the party * zanquam rebellem & 


ul. m 2-4; 2 bY legis naſtræ contemptorem. And therefore this 
Jud: PF. 1s within the reaſon of the proceſs of out- 


lawry. For when you are to take the party 

Dalton's She- as a contemner of the law, the deſign gf the 
riff 353- writ is, that he ſhould not be any where pro- 
Crompton 47. tected by the law: And therefore it implies 
an authority to enter into the houſe. 


© Commiſion of And this is indeed the reaſon why this pro- 1 : 


rebellion iſſues Ceſs is directed to commiſſioners under the 
io commiſſio- broad ſeal, and not to the ſheriff. Becauſe 
vers, and why. the ſheriff cannot be ſuppoſed to execute all 


+ The great charter. As a rebel nd *** os. 
our law. 
fach 


the court to fend the ſerjeant at arms. 4-2 


the whole lands, and goods of the . "21 
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ſuch proceſs in perſon, and it may be incon- 

venient to truſt ſo great a power with the de- 

puties of the ſheriff's nomination: and there- 

fore this court appoints its own commiſſioners 

who are entruſted to do every thing very 

carefully, and are anſwerable to the court for 

their miſcarriages. = 

The next proceſs after a commiſſion of re- The next t pro- 

bellion, is a ſerjeant at arms. And that is — A. 
re- 

granted on the return of * non ef inventus, bello . 4- 

upon a commiſſion of rebellion, upon motion 7 „ 


in court. The reaſon why this proceſs is ob- 4,.,,,z 


tained upon motion, is becauſe there is hes ns 
thing to iſſue under the broad ſea], fo that ſince 
there is no proceſs under the ſeal to make it a 
record of the court, there muſt be an a& of 


But here it may be required, why there Wi alert > — 
muſt be a ſerjeant at arms after the return of at b with 
the commiſſion of rebellion, before a ſeque- / REY arr Fact: 
{tration can iſſue; and the reaſon ſeems to be, 3 Ag. 
becauſe the court will not iſſue a proceſs upon 


till one of its own officers ſee that the defen- Q =" niet . 


dants do totally diſappear. And therefore the 


return of the ſerjeant at arms is particularly 
recited in the ſequeſtration ; wherefore the ſe- 
queſtration doth not iſſue on the return of the 
commiſſion of rebellion, becauſe the com- 


miſſioners are ot the plainuit's own nomi- 


nation. 
We come now to conſider the laſt proceſs What is the 


| which is the ſequeſtration : and this recites the lat proceis. 


See the fi 
certificate of the ſerjcant at arms, that the de- in a 


_ Pra. Char. 
300. 


* Is not found, 
| fendant 


"MEN had ſecreted himſelf, and then gives 
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authority and power to the ſequeſtrators to 


enter the manors, lands and tenements of the 


defendant, and of taking and eſſing all 
his real and perſonal eſtate. Great was the 
ſtruggle between the ordinary and extraordi- 


nary juriſdiction before this proceſs came to be | 


(a See before ſettled; for in the caſe of Blagrave v. Vatts (a) 


pe % 


65) 2 Chan. 
Caſ. 43. 


they adjudged ſuch commiſſions to be a- 


gainſt the rules of the common law ; for that 
the court of conſcience had only remedy in 


perſonam, and not Þ in rem, and that the court 
might compel the defendant by impriſonment 


to perform the decree, but could not touch 
his eſtate. And the chancellor in the cauſe of 
Colſton againſt Gardner () cites a caſe where 
they ruled it, that if a man killed a ſeque- 
ſtrator in the execution of ſuch proceſs it was 


no murder. But theſe were ſuch bloody and 


deſperate reſolutions, and ſo much againft 
common juſtice and honeſty, which require 
that the decrees of this court which preſerved 
men from deceit and fraud, ſhould not be 


rendered illuſory, that they could not long 


, ſtand. And this proceſs got the better of 


thoſe reſolutions on this ground: 

Firſt, That the extraordinary juriſdiction 
might puniſh contempts by the loſs of eſtates, 
as well as impriſonment of the perſon. Be- 
cauſe that liberty being a greater benefit than 
property, it they had power to commit the 
perſon, they might as well take from him 


his eſtate, till he had anſwered his con- 
tempts. | | 


* Againſt the perſon, + Again the eftate. 
Secondly, 
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| Secondly, to fay that a court ſhould have 
a power to decree about things, and yet 
ſhould have no juriſdiction & in rem, is a per- 
fect ſoleciſm in the conſtitution of the c court 
itſelf. 

When a perſon moves for a ſerjeant at arms, 

upon a commiſſion of rebellion returned, and 
when this motion is made, the commiſſion of 
rebellion is always produced, and is in the 
hands of the gentleman, who makes the mo- 
tion, he delivers it into court, and it is left 
with the regifter, and upon “ non eſt inventus 
returned by the ſerjeant at arms, the plaintiff's 
council moves thereupon for a ſequeſtration 
againſt the defendant, directed to commiſ- 
fioners, therein to be named, to ſequeſter the 
perſonal eſtate of the defendant, until he 
ſhall appear and anſwer the plaintiff*s bill, 
clear his contempt, and the court make 
other order to the contra 

The commiſſion of ſequeſtration being The duty of 
ſealed, the ſequeſtrators therein named (the Or 
plaintiff having the naming of them) proceed 
ro ſeize, and ſequeſter the real and perional 
eſtate of the party, againſt whom the com- 
miſſion of ſequeſtration iſſues, and theſe com- 
miſſioners are demeanable to the court, and 
are to act from time to time in the execution 
of their office, as the court ſhall direct; they 
are to account for what comes to their hands, 
as all other ſuitors do, they are to bring the 
money into court, as the court ſhall direct, 
to be put out at intereſt, or otherwiſe, as 


; 
| 
t 
8 
1 
4 
Z 
f 


$ Againſt the eſtate. C Is not found. | 
| ſhall 
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mall be found neceſſary; but this money is 
not uſually paid to the plaintiff, but is to re- 
main in court, till the defendant hath ap 


ed, or anſwered and cleared his contempt, and 
| then whatever hath been ſcized by the ſe- 
queſtrators, ſhall be accounted for, and paid 


over to him. However the court hath the 
whole under their power, and may do there- 
in, as they pleaſe, and ſhall be moſt agreeable 


to the juſtice and equity of the caſe. 


The plaintiff's council may move, and ob- 
tain an order for the tenants to attorn, and 


pay their rents to the ſequeſtrators, or for 


Examinations 


the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and keep the money in 
their hands, or to bring it into court, as 
ſhall be moſt adviſeable and fitting, at the 
diſcretion of the court. 5 
Where the ſequeſtrators ſeize the real eſtate 


bro inter eſe ſus of the party, any tenant or other perſon, who 


when neceſ- 
| ſary, and upon 
what occaſion 
uſed. 


claims title to the eſtate ſo ſequeſtred, either 
by mortgage, judgment, leaſe, or otherwiſe, 


or who hath a title paramount to the ſeque- 


ſtrator, ſhall not be obliged to bring a bill to con- 
teſt ſuch title, but he ſhall be let in to conteſt 
ſuch title, in a ſummary way, viz. he may move 
by his council, (as of courſe) to be examined 
pro intereſſe ſuo, and in this caſe the plaintiff 
is to exhibit interrogatories, in order to exa- 
mine him, and for a diſcovery of his title to 
the eſtate, and he muſt be examined on ſuch 
interrogatories accordingly, and the maſter 
muſt ſtate the matter to the court, and the 
parties may enter into proof, touching the 


®* Touching his intereſt. 
title 


a 


a 
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title to the eſtate in queſtion. And when the 
maſter has ſtated the whole matter to the 
court, it proceeds to give judgment therein 


hath a plain title to the eſtate, and is not 
affected with the ſequeſtration, then it is to be 
diſcharged as againſt him, with or without coſts, 
as the court ſhall determine upon the circum- 
ſtances of the caſe, and ſo 4 vice verſa; and 


proceedings upon a ſequeſtration, which can- 
not fall within the general rule here laid down, 


and which muſt be determined, according tg 
the nature of the caſe, as it appears to the 
Court. | 


upon the report, and if it appears that the 
party, who is examined * pro intereſſe ſuo, 


there may happen other circumſtances and 


 Hitherto we have been ſpeaking of the pro- 
ceedings before, and after ſequeſtration, for 


want of an appearance, or of an anſwer. 
And now we are to proceed, to ſee how the 


caſe will be, where an appearance is entered, 


and no anſwer put in. 


The ſeveral proceſſes of ſubpoena, attach- 


office, when there is an affidavit made of the 
ſervice of the ſubpœna, know whether there 
is an appearance or not, ſuch appearances 


their own books, and the defendant not ap- 
pearing upon the return of each proceſs, is the 


What proceſs 
ment, and commiſſion of rebellion, do iſſue iſſues without 


without motion. Becauſe the clerks of the 


motion. 


being formerly entered by the fix clerks in 


warrant for making out of the other; but the 


laſt prerogative proceſſes, that is, the ſerjeant 


at arms, and the fequeſtration, are only granted 


* Touching his intereſt. 7 Contrarywiſe 


G - upon 
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What proceſs upon motion. Becauſe it muſt appear to the 
0n,,20uon Court, that the common miniſters of juſtice 
AAP" were not able to take the party, before they 

ſhall recur to this extraordinary method. 

The diffe- But here we muſt note the difference between 
1 wo put a [| capias and an attachment. Upon t cepi cer- 
attachment, Pus returned upon a || capias at law, they amerce 
e the ſheriff if he does not bring in the body 

upon the ſtatute Weſtm. 2. cap. 39. Et 

precipit dominus Rex, quod vicecomes pro bujuſ-. 
modi falſis reſponſionibus ſemel et iterum (fi fit 
neceſſe) per juſticiarios caſtigetur, et ſi tertio 
deliguerit, alius non apponat manus quam Do- 


| minus Rex. And this is upon the words 
8 Co. 40. 


49 of the capias which are ＋ ita quod habeas 
2 , _ corpus ejus 3 nobis ad reſpondend. A. W. 
179. 7 de placito tranſg. ſup. caſum. So that the 
N command of the writ is not obeyed unleſs he 
hath the body ready. PE 
In an attachment the form of the writ is, 


S ita quod habeas ejus corpus ad reſpondend. 
nobis tam de quodam contemptu per prefat. 
A. B. nobis illat. ut dicitur; quam ſuper hiis 
que illi tunc ibid. objicientur, et ad faciend. 


IA writ ſo called becauſe the word tate is an empha- 
tical part of it. 7 I have taken the body. 

And the Lord the King commands, That the ſheriff 
be again and again (if there is occaſion) puniſhed by the 
jaltices for ſuch ſort of falfe returns; aud in caſe he offends 

a third time, that no other perſon than the Lord the King 
lay hands on him. | En 
+ So that you have his body before us to anſwer 4. . 

of a plea of treſpaſs on the caſe. e 

So that you have his body before us to anſwer us, as 
well of a certain contempt by the aforeſaid 4. B. againſt 
us committed, as is faid ; as what ſhall be then there al- 
ledged againſt him; and further, to do and receive what- 
ever our ſaid court ſhall think proper in this behalf, and that 
you do by no means omit ity and have there this writ. + 


atque 
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atque ad ulterius recipiend. quæcungue . difa' 
Cur. naſtra in bac parte conſideraverit & hoc 
nullatenus omittas, et habeas ibi hoc breve. By 
which wards it ſhould ſeem they might amerce 
the ſheriff for not bringing in the body, as 
they did upon the * capias at common law. But 
becauſe the writ was originally founded upon 
a contempt, it ſeems that when the ſheriff has 
taken up the body he has paid obedience to the 
_ writ, tho* he does not actually bring him up to 
the court; becauſe the contempt only induces a 
commitment, which is ſatisfied by impriſon- 

ment in the county gaol. And the ſtar of 
Weſtm. 2. only relates to original and judicial 
writs, and not to theſe pterogative proceſſes, 
and therefore they iſſued an habeas corpus, which 
is an undoubted writ within the ſtatute, upon 
which it is proper to ground an amercement. 

If the court more than once give time to How the ap- 
anſwer, they generally oblige the defendant pearance with 
to enter his appearance with the regiſter, 2 
which is an appearance upon the record of the one in the or. 
court, and is different from an appearance in fice by the fix 
the office by his clerk in court; for the ap- clerk; inthe 
pearance by a clerk in court, and going away 2 ma 
without anſwering, is only a foundation to uu at, 
iſſue proceſs, and there is no record of ſuch tachment, and 
appearance, for the defendant's clerk only the other as 
gives notice for the plaintiff, which he enters uon 2 ſub- 
in his book, that the defendant appears; but P*** 
when he enters his appearance with the regiſter, 
and does not anſwer, tis a departure in de- 
ſpite of the court, upon which, the court may 
order an immediate commitment, ſince this is 
not merely a contempt of the proceſs iſſuing, C 

See before. || See before p. 70. : 
G 2 3 
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but to the court itſelf, to which he appeared, 
and hath not anſwered. 

The entering an appearance with the regi- 
ſter differs from appearing by the clerk in 
court, for when a man appears by his clerk 
in court, he appears as upon a ſubpcena, and 


Appearance therefore appears as not in contempt. But 


upon an at- when a man enters his appearance with the re- 
tachment with 


 theregiſter, if giſter, he appears as upon an attachment, 


the defendant and then appearing upon contempt, if he 
don't anſwer don't put in his anfwer within the time, or 


in four days, within four days after, tis a motion of courſe, 
upon motion that he ſhould ſtand committed to the Fleet, 


to be com 14 then he muſt anſwer * in vinculis, for he 
mitted to the . 2 | | | 9g 
Fleet. is a priſoner to the court, and anſwers as a 
riſoner. | | | 


After a decree was pronounced, the old 
way was to fpend the whole proceſs of the 
court, by attachment, proclamation, and com- 
miſſion of rebellion, ſerjeant at arms and ſe- 

queſtration. But in the time of my Lord 
Chancellor Elſemere, a defendant was taken 
upon the proceſs, and lay in contempt in the 
Fleet, having the money by him, which was 
decreed to the plaintiff, and the lord chan- 
| cellor ordered a ſequeſtration. About four- 
teen or fifteen years ago they began to ſhorten 
the proceſs in execution of the decree, for if 
they muſt begin with the attachment, pro- 
_ clamation, commiſſion of rebellion, and ſpend 
all the proceſs, it would be a year's time be- 
fore the decree could be executed, ſo as the 
plaintiff could have any effect of his ſuit, and 
therefore they proceeded to ſerve the defen- 


® In cuſtody. 


dant 
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dant with a copy of the decree, and upon 
an affidavit of ſervice, and refuſal to obey 
the decree, they moved that he might ſtand 
committed, and the practice then was, imme- 
diately to commit him to the Fleet, and upon 
a return of * non eft inventus, by the warden 
of the Fleet, the court ordered a ſequeſtra- 
tion, but that was complained of by the ſer- 

jeant at arms; and on the third day of May 

in the 7th year of the reign of King George 
the firſt, an order was made, that there ſhould 
be no ſequeſtration, but upon return of the 
non eft inventus, by the ſerjeant at arms. So 
that now the practice is, that they muſt either 


ſpend the whole proceſs of the court, or up- The method 
on affidavit of ſervice of the decree, move now uſed after 
for an order, that the defendant ſhould ſtand de decree 
committed for diſobedience, and upon _— 


order he may move for a ferjeant at arms; 
and upon his return of * zon eſt inventus he 
may move for a ſequeſtration. . This ſhort- 
ning of the proceſs was juſtified by the an- 
cient practice of the court, when they or- 
der the defendant, upon entering his appear- 
ance with the regiſter, that if he diſobeyed 
the order of the court, he ſnould immediate- 
ly ſtand committed. And if a man might 
be committed for non- performance of an in- 
terlocutory order, when he has recorded his 
appearance, and departs in deſpite of the 
court, he certainly may be ordered to ſtand 
committed after a decree pronounced, for the 
appearance of the defendant is recorded at the 


* Is not found. | 
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hearing, or if- the decree be pronounced in 
his abſence, it is only conditional, and he is 

ſerved with a copy of that decree, and ac- 
N in it, before it can be abſolute. And 
therefore, there the proceſs may be well 
ſhortened, becauſe his appearance or ac- 
quieſcence is recorded in court, ſo that the 
2 proceſs in execution of a decree, ſtands 

+. 1 

** decrees Either the decree is * in rem, or I in per- 
— ſengm. If the decree be in rem, yet it may 

nan. de executed upon the perſon in the manner 
OT herein after mentioned, or elſe they may im- 
mediately execute it *in rem, by an injunction 
„co put the party in poſſeſſion of the thing de- 
Binds all that creed. And the decree binds all perſons that 
come in in any come in in any privity, as heir or executor, or 
E , any alienee that comes in pending the ſuit, 
. upon the rule, that & pedente lite nibil inno- 

vatur. "EDS 3 5 

If the decree be in perſonam, they may 


proceed to ſequeſtration, by ſpending the pro- 


ceſs of the court, or by ordering the defen- 
dant to ſtand committed. 


Van 166. If the ſequeſtration be for a perſonal duty, | 


where the heir is not bound, and the defen- 
dant dies, there is an end of the ſequeſtration, 
and it cannot be revived againſt the heir, be- 
cauſe neither the heir nor the lands are bound 
by fuch decree. | | 


* 


But if the decree were upon a covenant, 
which bound the heir, and the defendant died, 


* Againſt the eſtate. + Againft the perſon. 
\ Fending the ſuit there can be no alteration, 


£ | | ſuch 
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ſuch decree might be revived by f 


and when you have reviyed againſt the heir 
and executor, you may alſo revive the ſeque- 
{tration upon motion, if upon coming into 
court, they can ſhew no cauſe why the decree 


ſhould not be revived. 


ſeirs facias againſt the heir, to ſhew cauſe 
 againlt the decree. If the decree be inrolled 
of record, or if not, by a bill of revivor, 


But it was reſolved in my Lord Sommers's 2 Vern. 9. 
time, that a decree ſhould have the ſame au- 


thority to bind the per 
ment at law, and the 


lien of the judgment 


aſſets, n Judg- 
fore ſhall go 
paſſu to be paid off and diſcharged. Bur the 


lands came in 


* Part 


by the £52 Weſtm. 2. 13 Ed. 1. c. 18. 
Which only gives an f glegit for a moiety of 
the land in ſatisfaction of the debt, and there- 
fore that could give no authority to lay a 
tion on the real eſtate for a meer per- 

ſonal duty, where the heir is not bound in 


the covenant. 


CHAP. VI. 


Of anſwers and erceptions, replica- 


tions and rejoinders. 


& the antient civil law, when the libel De n 
was preferred to the judge, it was alſo 
delivered to the 5 reus, and if che defendant 
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I. 5. tit. | 
Law. 72 Code 
lib. 3. tit. 9. 


Verb. Avfer- 


did 


* Together. + A writ fo called from the words in it tur. 
has elected to have delivered to him, &c. F Defendant. 
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did not anſwer in ten days, they had the 
* ediftum primum. And after ten days more, 


if the anſwer did not come in, they had the 
+ ediftum ſecundum. And in ten days more, 


| Nov. 53. e. 3. they had the & ediftum peremptorium. And if he 


did not come and anſwer in ten days more, 
judgment was pronounced upon him, as if he 


was abſent. And theſe were called the ſeveral 


1 dilationes, that were given the defendant to 
anſwer. But after the provincial judges were 
ſettled, then the Code brought in a new regu- 
lation, which was, that after the defendant was 
cited, the plaintiff was to give caution to end 
his ſuit in two months, and then he was 
likewiſe to deliver a copy of the libel to 2 
** r2us, Who ſubſcribed the note of the time 
when ſuch libel was delivered ; and then there 
Was a term of twenty days given the defen- 
dant, in which time he was to put in his an- 
ſwer, and if he did not, ſentence was given 
as if the anſwer was put in. For they look 
upon the ſubſcribing the time of receiving the 
| libel, as a ſubmiſſion to conteſt within the 
twenty days. And the twenty days were 
reckoned as a time of deliberation, whether 
he would yield to his adverſary, or contend in 
judgment. And therefore, if the libel was de- 
| livered, and the ſubſcription demanded, and 
the "wy actor proved this, and the twenty days 
were out, then the defendant was prefumed 
to acquieſce. 
By our law, if a man was ſubpeenacd to 
anſwer, it was returnable at a time certain in 


* Firit edict. + Second edit. 6 Third edict. 
| Dilatories. ** Defendant, ++ Plaintiff, 


Term, 
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term, and the term being reputed in law as 

one day, he had anciently time to anſwer 

during the whole term, unleſs he was haſten- 

ed by requeſt. And for that purpoſe, they 
might give him a rule to anſwer in eight 
days, from the time of appearance, there the An anſwer re- 
time prefixed was eight days, as being double Puted _ 
to the time of ap ce; but this was found 2 * 
inconvenient, and to create diſputes concern- anſwer in 
ing the rule, and therefore they came to one eight days. 
uniform rule, which is now the courſe of the 

court, viz. that the defendant was to anſwer Thedefendant 
in eight days, if he lived within twenty miles yr — OY 
of town ; but if he lived at a greater diſtance be lived in 
from town, then he was intitled to a * dedimus, town, or with- 
but for want of anſwering, or moving for a in twenty 
'® dedimus, within eight days, an attachment miles of it. 


Where the de- 
iſſued of courſe. fendant may 


Anciently the circuit round the court was have a dedi- 
ten miles, the ſame that was fixed for iſſuing mus. 
the writ of ſubpoena returnable immediate. 
But for commons to anſwer, they took a grea- .= 
ter diſtance, becauſe defendants might con- | 
veniently enough come at that diſtance to an- 
{wer in proper perſon. 


They found a convenience in the court of Note ; It will 
chancery of having ſolicitors or clerks in be granted up- 
court, and therefore, where the diſtance was — if 
more than twenty miles, upon motion and f en, 
f a ty 
affidavit, that the defendant lived above twen- miles, if he be 
ty miles, they ſuffered the “ dedimus to fick and inca- . 
_ TT. | — of tra- 
| | * TT. T0 velling, 
The * dedimus has a longer or ſhorter return, ha geturn 1 
| according to the diftance of the party living dedimus ought 


to have. 
Commiſſion. | 


1 | from 


90 


The range of 


the court of 


exchequer. 


Clarke 3 5. 
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from the town; but generally, if the ſubpœena 
be returnable the return of Eaſter or 
Michaelmas term, the * dedimus muſt be re- 


turnable the laſt day of that term; but if 
the ſubpoena be returnable the latter end of 
thoſe, or any other term, they have time till 
the next term for the return of the * dedi- 


mus. 


In the condoms if the defendant lives 
within fifteen miles, he is to anſwer in perſon, 
which 1s the natural range of the court, by a 
ſubpœna returnable immediate, and if he lives 
within that range, he can't have a commiſſion 


without a ſpecial order of court, upon affidavit 
of inability. 


By the civil law, when the plaintiff had = 


in his poſitions before the judge, the de 
dant was to put in his conteſtations or nega 
tions of ſuch poſitions, and the Slaintiff ha had 
liberty to examine the defendant upon in- 
terrogatories, to ſuperſede the neceſſity of 
proof; and theſe were called the T labellus 
articulatus, and was generally put in after 
the firſt act, where the defendant had anſwered 


the poſitions. 
"The anſwer begins in the form of the civil 


law, viz. 5 Sub proteſtatione de nimia generali- 


tate, . ob ſcuritate, nullitate, et in- 
debita ſpecificatione difti libelli; and the oath is 
in the ſame manner, || de ſcientia in his qua 


* Commiſſion. + Articles of the libel. 

F Proteſting the ſaid libel for being too general, abſurd, 
obſcure, vague, and unduly ſet forth. 

According to your knowledge, as to what concerns 


your own act, and according to your belief, as io what con- 
cerns the act of a ſtranger. 


2 


{ 


| 
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22 et de credibi- 


Late in faZo alina. 
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We alſo flung the poſitions, and the - Iba. The interro 


lus articulatus, into one bill ; and hence it is, 
that the interr 


gatories muſt 
muſt ariſe out of the fig oxtofthe 


facts all 


gatories do not ariſe from the facts alledged 


fendant may refer them for impertinence, 
but if he does not, but ſubmits to anfwer 
them as pertinent, the court will, generally 
fpeaking, oblige him to anſwer the bill, un- 
leſs the interrogatories are totally foreign, 
and not at all pertinent to the bill. 

The maſters at firſt examined the defen- 
dant upon 


wards it was left to the counſel or commiſſio- 


ners in the country; and hence it was, that 
they ſent to the commiſſioners a copy of the 


thoſe interrogatories, . but after- 


| in the bill, but are totally foreign to it, the de- 


bill, which they called the tenor thereof, that 


they might examine the defendant upon the 


® /ibellus articulatus, as the maſters were wont 


| to examine the defendants above upon the ar- 


ticles of the bill itſelf; but afterwards the 
maſter lefr that to the counſel who drew the 
anſwer, as the court had left the peruſal of the 
bill to counſel; for anciently the court peru- 
ſed the bill itſelf, to ſee whether the petition 

was proper before it was filed ; but the court, 
by reaſon of the increaſe and multiplicity of 
buſineſs, leaving the peruſal of the bill to the 
honour of the bar; St maſter likewiſe left 
the examination of the defendant | 
articles of the bill, to the counſel and com- 


» Articles of the libel. 
| miſſioners 


= 


facts alledged in the bill, that if the — the ll 
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miſſioners in the country. The counſelꝰs hand 


* 
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is not neceſſary there, as it is to a bill put in 


court, ſo that the ſending the tenor of the 


bill to the commiſſioners in the country be- 
came perfectly nugatory, and was taken 
away by the act for the amendment of the 

If the commiſſioners ſend up an inſufficient 


anſwer, the defendant, on payment of fifty 


ſhillings coſts, may pray an order for a new 


commiſſion; and if the ſecond anſwer be re- 


ported inſufficient, upon payment of three 
pounds, he may move for a third commiſſion ; 


and if the third anſwer be inſufficient, upon 


payment of four pounds, he may move for a 


fourth; but if the fourth anſwer be likewiſe 


inſufficient, he ſhall pay five pounds, but can 
have no new commiſſion, but muſt anſwer 


in vinculis. 


The party who intends to plead or demur, 


muſt firſt take care that he is not guilty of 


dilatories, for if he ſtands out to an attach- 
ment with proclamation, he cannot in that 


caſe plead in bar to the bill, and his plea 
| ſhall be diſmiſſed upon that ſuggeſtion. 


Again, if the time for anfwering is out, 


and the party prays, by petition or motion, 


for further time to anſwer only, and not to 
plead and anſwer, and the court indulges him 


in it, he ſhall not in that caſe (though he _ 


afterwards, upon adviſing with his counſel, 
find reafon to plead) put in a plea, without 


ſpecial leave of the court, and upon notice; 


* In cuſtody. 
for 


or 


a 73 7 ory = 


wil. te. Kr dM 
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for he might have prayed time to plead and 


anſwer. 


But only deſiring time to 4 may be 
a good reaſon to deny him pleading it, it 
being a further dilatory. 

It "the defendant takes out a million to 
anſwer, he can't return a plea or demurrer; 


becauſe the commiſſion is to anſwer, or con- 
teſt in the cauſe, which does not give the 


commiſſioners authority to receive any excep- 


tion in relation to ſuch conteſt; but the de- 
fendant may move the court for a commiſſion 
to plead, anſwer, or demur, and the court 
will grant it, but with this reſtriction, not to 


demur alone; and then the commiſſionerSmay 


| receive a plea, or an anſwer, and demurrer, be- 


cauſe they have an authority from the court ſo 
to do; but if they ſend up a demurrer alone, 
the court will grant an attachment againſt the 


defendant, becauſe ſuch demurrer might be 


put in under counſel's hand without oath of 
it, if the commiſſioners ſend up a plea of out- 
lawry in diſability, if the plea be over- ruled, 
the defendant hall pay five marks coſts, and 
if it be allowed, the defendant ſhall have no 
coſts, for it might have been put in without 
ſuch commiſſion, and the plaintiff was put to 


the unneceſſary charge of attending that com- 


miſſion. 

This ſpecial 88 for ſo it is called 
(all other commiſſions being only to anſwer) 
is returnable as other commiſſions are, and 


there are * ſix days notice given to plaintiffs Now 14. 


commiſſioners of the execution thereof. 
And very often the defendant who pleads, 


is caught in the caption thereof, for if the 


Cotn- 


3 
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commiſſioners return ® capta ſuit bac reſponſio, 
without the words F et placitum vel moratio, 
the plea will be ſet aſide, becauſe it doth not 
appear that the party was ever ſworn to his 
plea, which he muſt be as well as to his an- 
ſwer, but the court often indulges the party 


to amend the return. | 


Where the defendant pleads the pendance 
of a former ſuit in another court for the fame 
matters, if it is in any of the courts in Ireland, 


this may be done at the coming in of his 


plea; the plaintiff may and ought to procute 


a reference to the maſter, and his report in 
- fourteen days, that the former ſuit is not for 


the ſame matters, and in ſuch caſe the plea 
is to be over-ruled, or the defendant may 


bring in his plea; and if it is well pleaded, 


and both ſuits appear to be for the ſame mat- 
ter, the plea is always allowed. 
Either party ſets down the plea to be argued 


by petition, if allowed on the arguing there- 


of, the plaintiff pays five pounds to be reco- 
vered by ſubpoena; but if it be over-ruled, or 
ordered to ſtand for an anſwer, with liberty to 
except, then the defendant pays the plaintiff 


five pounds; but if the words are to fave the 


benefit of the plea till the hearing, no other 
uſe could ever be found by theſe words, but 
that in truth it ſaves the defendant's paying 
coſts for the over-ruling his plea, and therefore, 


though the court often makes uſe of thefe 
words, yet where the plea is very faulty or 
naught, tho” the court often ſaves the benefit 


* This anſwer was taken. + And plea or demurrer. 
thereof 


4 IB . a Fa. rd ed iwods F. is * 
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thereof till the hearing, yet they declare i it 
ſhall not avoid payment of coſts. 


If a plaintiff replies to a plea before it 
comes on to be argued, this is as full an ad- 
| miſſion of the plea, as if it had been argued 


and allowed, for the plea by this replication is 


allowed to be good, only the defendant is put 
to the proof thereof; and ſo he may be, when 


it is argued and allowed, but if 15 proves 


his plea the bill muſt be diſmiſſed at the 


hearing. 
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Where a defendant appears, and puts in his 8 
anſwer in due time, if the plaintiff is not what time the 


ſatisfied there with, or conceives it to be in- 


ſufficient, he hath, if the anſwer comes in in 


the plaintiff*s counſel, and are delivered over 


to the defendant's dak in court. If the ex- 


ceptions are not filed in due time, the defen- 
dant's clerk in court is not bound to receive 


them, he may put the plaintiff to obtain an 


order to receive exceptions, the time of the 
filing thereof bein 


plaintiff hath 
to except to 


defend 
the vacation, till the firſt day of the followinganſwer. ? 


term; or if it comes in in term time, till the 
laſt day of that term to except thereto and 
theſe exceptions are prepared and figned by 


The defendant * eight days time allow- What time the 
ed him to ſubmit to anſwer theſe exceptions, deſendant hath 
which if he ſubmits to, he is to pay to the to anſwer er- 


twenty ſhillings colts, for his anſwer being 
in{ufficient. 


Note; the exceptions muſt be eight days 


on the file before the plaintiff can refer his 
exceptions. 


Exceptions 


plaintiff or his clerk in court, the ſum of cet. 


the exceptions 
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Exceptions to anſwers are totally creatures 

of the court of chancery, for the exceptions 
in the civil law, were to the bill, and are in 
the nature of our pleas and demurrers, as is 
before mentioned. But there were no ex- 
ceptions to anſwers, becauſe upon the * /ibellus 
articulatus, the defendant was examined be- 
fore the Judge, and therefore the judge took 
down the anſwer of the defendant particular- 
ly; and if he did not anſwer, he was contu- 
macious in the face of the court, and to be 
dealt with as ſuch ; but the court of chancery 
having allowed counſel to draw the anſwer, 
they very often drew it ſhort and evaſive, and 
therefore they had not the effect of the an- 
{wer on the “ libellus articulatus in the civil 
law; and hence it came to paſs, that when the 
anſwer was ſhort, they referr'd it to the ma- 
{ter upon the exceptions, to ſee whether the 
anſwer was ſufficient, and if it was not ſo, he 
reported it inſufficient, which was a direction 
for a further anſwer. And then the counſel 
drew the ſecond anſwer as they did in the firſt 


If an ts inſtance; hence if the anſwer came in vaca- 


be put in in tion, the exceptions were to be put in the 
— ſame vacation. If the anſwer came in in term 
muſt de put in time, the exceptions were to be put in in the 
ſo too, and if ſame term, and in the exchequer, becauſe 
in term time they did not fit during the whole vacation, 
muſt be put i n by reaſon of circuits, K the anſwer came 
in term time. in in Vacation, the exceptions were to come in 

in four days of the ſubſequent term. This 

was eſtabliſhed upon the method of the civil 


law, tho* with ſome variation, for when the 


by Articles of the libe!. 
anſwer 


Wer 
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give diſpatch to the ſuitor, who is preſumed 
to be debtor and accountant to the King. 
But if the exceptions do not come in within 


anſwer was given in to the * poſitiones, they 


then put in the F /ibellus articulatus, which 


was to be anſwered before the judge. And the 


court of exchequer, inſtead of referring it to 


a baron, which is the practice of Ireland; and Inſtead of te- 
was the antient practice of that court, they ferring excep- 
now hear the exceptions, and the plaintiff is tions to a ba- 
to ſet them down to be heard the Saturday ton they are 

3 Dido be ſet down 
ſe ennight after the ſame are come in. If by the plainci 
they are not, the anſwer is preſumed to be to be heard = 
acquieſced in, and they are ſet down before the Saturday 


the cour ** : ſe ennight af- 
the court, by way of ſhortening the time, to ter they come 
In. | 5 


time, yet the plaintiff may move, that the 
defendant may receive exceptions, ior by the 


civil law, the plaintiff might move, that the 
defendant might anſwer the Þ /ibellus articula- 


tus, at any time before he had replied to the 


| defendant's anſwer. By the civil law, a man 


was examined three times upon the + /ibellus 
articulatus, and if he did not anſwer to the 


ſatisfaction of the judge, he was contumacious, 
and it was either taken § pro confeſſo, or he 


was obliged to anſwer in cuſtody, and hence Not till he has 
it was with us, if three inſufficient anſwers made four in- 


| ſufficient an- 
| were put in, the defendant was obliged wa” 
anſwer || in vinculis. Ch. Cal. 279. 


But if the defendant, upon adviſing with 


his counſel, conceives his anſwer to be good 


and ſufficient, then he puts the plaintiff to 
obtain an order (which is of courſe) to refer 


»Poſitions. + Articles of the libel, 9 As confelled. 


H | the 


| In cuſtody, 
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the exceptions to a maſter. This order being 
drawn up, ym and entered with the regiſter, 
the plaintiff attends the maſter, and takes out 
two warrants, and ſerves them on the defen- 
dant*s clerk in court (there muſt be one day in- 
tervening between the date of the warrant, and 
the day of attending the maſter, unleſs the 
parties, for their own convenience, otherwiſe 
agree it among themſelves). As for example, 
It the firſt warrant is taken out a Monday, it 

| muſt be made returnable the Wedneſday fol- 

lowing; and the ſecond warrant, which 1s 

dated on Wedneſday, muſt be made returnable 

the Friday following, (fo it is in all notices of 

Note; In all motion, there muſt be a day intervening) to 

notices of mo the end, the adverſe party may have time to 
tions there 2 . =P 

muſt be one Prepare his briefs, inſtruct his counſel, and get 

day interve- ready to defend the motion; which he could 

ning. never do, if this rule was not ſtrictly obſerved 

and purſued. And as in the caſe of a war- 

rant or ſummonce, to attend the maſter, ſo 

in a notice of motion, they muſt be both left 

at the ſeat of the adverſe party's clerk in court, 

and with him or his tak or agent there, and 

Oath muſt be oath muſt be made of the ſervice thereof, at 

made of the the ſeat of the clerk in court; and the party 

— ſwears, ** That John of Oaks, or Fobn of 

tion. Styles, acts as clerk in court for the plaintiff 

or defendant in that cauſe, as the deponent 

cis informed and believes.” And this affi- 

davit muſt be filed before it can be read in 

court, and the ſervice of the warrant, or no- 

tice of motion, ought to be at the ſeat (which 

is the known office for doing of buſineſs) 

and it ought to be ſerved there whilſt the 

office is open, which is generally between 

2 eight 


Affidavit can't 
be read till 
wes. - 


party upon procuring of the maſter's report 
in four days (as is ever done in ſuch caſe) here 

the party is to take out and ſerve his warrant led to the an- 
from the maſter, with all poſſible diſpatch he ſwer. 
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eight and nine at night. And in that caſe the 
clerk in court hath time to fend early notice 
to his client that night; whereas it ſometimes 


happens that warrants, or notices of motion, 
are not left till ten or eleven at night, and 


even at the houſe of the clerk in court, which 
was never yet (if ſtood upon) eſteemed good 


| notice or ſervice; for in that caſe his client 


can't have notice thereof till the next morning, 


and perhaps he may be gone out about other 


buſineſs, and does not hear of it till his return 
home at noon, or in the evening, and ſo his 


alient is ſurprized, and he himſelf hath not 
due time to prepare for his defence, and 


therefore tis apprehended that this notice of 
being left at the ſeat ought to be ſtrictly ad- 


|  hered to, according to the antient rule, to 


prevent any ſurprize. 
This rule of ſerving notices of motion, and 
warrants or ſummonces from the maſters, 


generally hold good in all caſes, but as there 


is no general rule, but an exception lies to it, 
ſo there doth to this. 


For where there is a motion for money to Motion for 
money to be 
paid out of 
court muſt be 
againſt; the ſervice upon his clerk in court ſerved perſo- 
was never held to be good ſervice. nally. 
And ſo where cauſe is ſhewn for the con- So wherecaule 
tinuance of an injunction upon exceptions filed is ſhewn for 
the continu-- 
ance of an in- 
junction upon 
exceptions fi- 


be paid out of court, it mult always be per. 
ſonally ſerved upon the party whom is moved 


to the anſwer, and where the court puts the 


can, and a day s notice to attend is ſufficient ; 
H 2 If 
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If the firſt warrant is taken out in the morn- 
ing, to attend that evening, and the ſecond 
the ſame; this is well enough, becauſe the 


party hath but four days to procure the report. 


And if he fails, he loſes the fruit of his order. 
But in all theſe caſes, where either the party 
or the maſter hath not time to finiſh his report 


in the four days, the ſolicitors uſually agree, 


that the maſter ſhall date his report as within 


the four days, and give him a little longer 


time to conſider of it. Or the maſter, when- 
ever he is directed by this, or any other order, 
to make his report within ſuch a time, may 


certify to the court, that the time is too ſhort, 


and the court in that caſe gives ſo great credit 
to the report of the maſter (which muſt be 


read on the motion) that they will allow ſuch 


further time, for the making of the report, 


as the maſter ſhall apprehend, and certify 


The manner 
of the maſter 
making his 
report. 


he wants to do it in. „ = 
There being two warrants regularly ſerved, 

to attend the maſter upon the plaintiff *s ex- 

ceptions, taken to the inſufficiency of the de- 


fendant's anſwer, both parties attend the ma- 


ſter at the return of the ſecond warrant, and 
the order of reference being produced, he hears 
them thereon, and the bill, anſwer, and excep- 
tions being left with him, he uſually takes time 
to conſider thereof (unleſs the matter appears 


very plain on the one ſide or the other); and in 


that caſe he delivers his opinion in the pre- 


ſence of the parties attending him, and after- 


wards makes his report of the ſufficiency, 


or the inſufficiency of the anſwer (unleſs where 


the defendant doth not attend at the return of 


the ſecond warrant to juſtify his anſwer); in 


which 
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which caſe, the maſter makes his report of An oath re. 
the inſufficiency of the anſwer, according to ; np of = 
the exceptions then before him. But before ne 8 
this is done, he requires an oath of the due on defendant's 
ſervice of the warrants on the defendant's clerk, before 
clerk in court, and then makes his report — maſter 
ex parte, and thereby takes notice that he — 7 0" 
having been attended by the plaintiff's counſel, cjien. 
or clerk in court, or ſolicitor (as the parties 
attend him) and none attending for the de- 
fendant (tho? duly ſummoned, as by oath made 
before him appears) he reports ſo and ſo. 


The party, in whoſe favour the report is The party in 
made of the ſufficiency or inſufficiency of the whole favour 
_ anſwer (for of this alone we are now ſpeaking) the report is 

takes away the report, (he pays fifteen ſhil- _ t be 
lings before the hearing of a cauſe, and twenty- e t ee 


fore the hear- 
five ſhillings after the hearing) and carries the hs and . 
report, and files it at the report office. after. | 


And if the report is, that the anſwer is in- Defendant 
| ſufficient, then the defendant is to pay (if a Pg foran in- 
town cauſe) forty ſhillings for his anſwer being qe ton 
reported infufficient. And if a country cauſe, cauſe 40s. if a 
where the anſwer is returned up by commiſſion, country cauſe, 
he pays fifty ſhillings. The ſame rule holds 508. 
in an inſufficient examination put in by the 
defendant. 3 
And for the recovery of theſe coſts, and to Subpœna's for 
compel the defendant to put in a further an- _ 22 
ſwer, the plaintiff ſues out a ſubpœna for the ns. 
coſts, and ſerves the defendant perſonally 
_ therewith, and demands the coſts of him, 


and if he refufes payment thereof, upon an 


* On one ſide only. 
H 3 affidavit 
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affidavit of ſervice of the ſubpœna, and de- 


manding the coſts (which is always made pay- 
able by the ſubpoena, to the plaintiff or bearer 


thereof, and the bearer, whoever he is, may 


give a reccipt for the coſts) there iſſues out an 
attachment againſt the party for non-payment 
of the coſts, and ſuch proceedings are had 
for recovery thereof, by carrying on the pro- 
ceſs of the court againſt the party contemning, 
as is uſual in thoſe caſes, viz. by proclamation, 
and ſo on to a ſequeſtration; but this rarely 
or ever happens in the caſe of forty or fifty 


millings coſts, which are generally paid upon 


The contem- 


nor never to 
be heard till 


he hath clear- or otherwiſe, till he hath cleared his contempt, 


and paid the coſts: As for example, If he 


ed his con- 
_ tempt, 


the ſervice of the ſubpoena. 

And upon this head, it 1s to be obſerved 
as a general rule, that the contemnor, who is 
in contempt, is never to be heard by motion 


comes to move for any thing, or defires any 
favour of the court, if the other fide ſays, 


or inſiſts he is in contempt, tho' *tis but an 


The coſts of 
an attachment 
not executed. 


attachment for want of an anſwer, which if 
not executed, is only ten ſhillings; and if exe- 
cuted, is twelve ſhillings and ſix-pence; yet 
even in this caſe, he is not intitled to be heard 
till he hath paid theſe coſts (however ſmall 
they are) he muſt firſt pay them to the party 


or bis clerk in court, and produce a receipt 


for them in open court, before he can be 
heard; and this is always allowed as a good 
cauſe againſt hearing of the contemnor in any 
caſe whatſocver. 


And 


"P 
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And to oblige the defendant to put in a fur- The defen- 
ther anſwer to the bill (where his anſwer is dant is not to 


reported inſufficient) the plaintiff is not bound 1 


to ſerve him with a new ſubpcena; but he is na to put in a 


to ſerve his clerk in court with a ſubpoena * ad better anſwer, 


| faciendum meliorem reſponſionem, which is al- enough to 
ways allowed to be a good ſervice of the de 


ſerve his clerk 
| ; , in court, | 
fendant; and he muſt anſwer over in eight 


days (if a town cauſe) or have a commiſſion 
(if a country cauſe); and if the anſwer is 


not returned in due time, the plaintiff pro- 
ceeds by way of attachment for want of a 
further anſwer (as uſual) to a ſequeſtration, as 
before ſtated. "= 1 35 

And if the defendant's anſwer is reported Where the an- 
ſufficient in the points excepted to, then the = - 4": ang 
defendant takes out a ſubpœna for his cofts, plaintiff is "el 
(juſt as the plaintiff does againſt him) he is in- pay the like 
titled to the ſame coſts as the plaintiff is againſt coſts defen- 
him, and proceeds by way of ſubpcena and ©": would in 


ge caſe anſwer 
attachment for recovery thereof, in the ſame aan reported 


manner as the plaintiff does againſt him, and ſufficient. 


as if the report had been in his favour. 
Exceptions to the maſter's report. 


But ſtill the report of the maſter, who is 


only a miniſterial and ſubordinate officer, is 


not to conclude either party in this, or any 

other caſe whatſoever, for either party hath a 

right to appeal from the ſame to the judgment = 

of the court; and in this caſe it muſt be by Exceptions to 

way of exception to the maſter's report, and the maſter's 

ſuch exception or exceptions muſt be ſigned by 2 4 be 
5 . an 
Jo put in a better anſwer, | 2 
H 4 counſel, 


104 
Five pounds counſel, and there muſt be five 


muſt be depo- 


regiſter by the 
exceptant. 


party may apply for the bringing on the ex- 
ceptions as they ſhall be adviſed; and there is 
always an order for that purpoſe; if the ex- 


ſwer inſuffi 
cient in one 
ſingle excep- 
tion, the de 
fendant muſt 
either ſubmit 
to anſwer, or 
except to the 
maſter's re- 


Port. 


caſe of a ſingle exception, afterwards except 


n poſited with the regiſter by the exceptant, as 


party takes the five pounds depoſit money. 


Ik the maſter 
: reports the an 
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pounds de- 


a ſtake to recompence the other party, if the 
court, upon arguing the exception or excep- 
tions, ſhall find the ſame frivolous ; and either 


ceptians taken to the maſter's report are allow- 
ed, the party, wha depoſited the five pounds, 
takes it back from the regiſter; but if the 
exceptions are over- ruled, and the judgment 
of the maſter is found right, then the other 


If the maſter reports the anſwer inſufficient 
in one ſingle exception, the defendant muſt 
either except to the report, or ſubmit to an- 
ſwer, according to the report; if he doth not 
except, but ſubmits to anſwer over, he muſt 
take care to put in full anſwer ; for having 
once ſubmitted to anſwer over, he hath allow- 
ed the judgment of the maſter to be good 
againſt him; and in this caſe, he ſhall not in- 
ſiſt by his ſecond anſwer, that he ought not 
to anſwer the exception, nor ſhall he in the 


to the report, and bring it on for the judgment 
of the court, whether he ought to anſwer over 
or not, for this he might and ought to have 
done at firſt, and there he would have had the 
opinion of the court, whether his firſt anſwer 
had been good or not, which upon his ſecond 
anſwer he can never have, becauſe he hath con- 
cluded himſelt, by ſubmitting to anſwer, ac- 
cording to the report. 5 


But 
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But it is conceived this rule does not hold The defen- 
good in all caſes, for where the maſter reports dant toanſwer 


the anſwer inſufficient in four or five more ex- 
ceptions, it often falls out, that one or two of 


they would appear, if the party excepted to 
the report; and therefore in this caſe, the 


of the exceptions, which he knows to be a- 
gainſt him, but as to the others, if he is ad- 


report, or bound to anſwer, according to the 
report. 5 355 
Where a maſter reports an anſwer inſuffi- 
cient in four, five, ſix, or ſeven, or more ex- 
ceptions, and the party excepts to the report; 


the firſt, ſecond, or third, they rarely go on 
any further, for if any one exception 


but there may be ſome caſes, where the court 
will indulge the party to go into the reſt of 
the exceptions; as if the defendant's counſel 
admit one exception to be againſt them, and 

yet ſtrongly inſiſt there is nothing in any K 


party may ſubmit to anſwer over, as to ſuch 


viſed his firſt anſwer is full in thoſe points, 
or it they are of ſuch a nature, as ought not 
to be anſwered, or are altogether immaterial, 
the defendant may in this caſe, and notwith- 
ſtanding he hath put in a further anſwer to the 
report, afterwards except thereto, and have thie 
opinion of the court thereon, and it was never 
held, that he was in that caſe concluded by the 
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only thoſe ex- 
ceptions that 


| are againſt 
theſe exceptions are fatal on the party, and ſo him. 


If the court is 
of opinion that 
; the defendant 
if upon arguing thereof, the court are of ought to an- 
opinion, that the defendant ought to anſwer ſwer the 1ſt, 
zd, or 3d ex- 
ception, they 
roves ſeſdom go on 
fatal and muſt be anſwered, the court ſeldom any further, 
trouble themſelves to go into the reſt of the but make the 
exceptions, but uſually ſay, let the party an- © 


efendant an- 
ſwer according to the report at his peril ; * 


{w 


— — —— 


Fs 
| | 
| 
| 
| 
| 
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the other exceptions. In this caſe (tho? rarely) 
the court will enter into the merits of the reſt 
of the exceptions ; but if they do not, yet it is 
conceived, that the party is not bound to an- 
ſwer all the other exceptions, he may anſwer 
ſuch as he knows to be againſt him; and yet, 
when his ſecond anſwer is reported againſt 
him, he may except, and demand the judg- 
ment of the court, whether his ſecond anſwer 
is not good and ſufficient; and this was never 
thought to be, that the party was in all events 
bound to anſwer, according to the report, or 
to conclude thereby. 
There are other caſes where exceptions are 
taken to the anſwer, and where the party hath 
not anſwered them at all, but inſiſts on his 
right, and that he is not bound or ought to 
anſwer them; and in this caſe the maſters ge- 
nerally report according to the exceptions, 
becauſe they will not take upon themſelves to 
judge how far the defendant ought or ought 
not to anſwer, but leave it to be determined 
by the court; and when it comes on upon an 
exception, the court frequently diſpenſes with 
the defendant's not anſwering the exceptions, 
eſpecially where they appear to be immaterial 
or in matters of title. | 
If the defen- If the defendant ſtands out fo long, as to 
dant ſtands out put in three trifling anſwers or examinations, 
ſo long as to it is a motion of courſe, to pray he may ſtand 


put in a third committed upon his third anſwer or exami- 
anſwer, which 


5s reported in- nation being reported inſufficient. And this 
ſufficient, he rule is grounded upon good reaſon, becauſe 


—— in this caſe, the party may be held in hand 
ted. 


twelve months or more, before he arrives at a 
perfect anſwer or examination from the we 
2 8 verie 
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verſe party, which the court will never en- 
dure. 


put in his exceptions ta the ſame four days 
within the term next _ the comin in 
of the "anlwer,” anc "down the ſame to 


be heard on the * ay 15 naight following; 
in caſe the defendant will put in his anſwer 
before the time appointed for the hearing of 
the ſame exceptions, he is to put in the ſame 
two days or ſooner, before thetime for the hear- 
ing thereof, and then he is to pay but twenty 
ſhillings coſts; and if upon hearing of the ex- 
ceptions, the defendant be ruled to anſwer, 
the defendant ſhall forthwith pay to the plain- 
tiff, or his clerk in court, three pounds coſts, 
and ſhall put in his anſwer within eight days, 

unleſs he deſires a commiſſion to anſwer. In 


r EE AS dro te 


2 O 


5, 

0 both which caſes, he is to rejoin “ gratis, and 
it join in a commiſſion as aforeſaid ; and if the 
d defendant's anſwer ſhall be adjudged good, 


the plaintiff ſhall forthwith pay unto the de- 
fendant, or his clerk in court, forty ſhillings 
coſts; and all anſwers coming in after the 
ſetting down of cauſes, are to be mw 
anſwers of the ſucceeding term. 


and obtain an order (of courſe) to amend the 
ſame without coſts (but in this caſe he muſt .;: 
amend the defendant's copy); and in like 
manner, a plaintiff may, after coming in of 
the defendant's anſwer, move to amend his 
own bill, on payment of twenty wage coſts 
Without colts. 

| bo 


In the exchequer, every plaintiff that ſhall Eight days af- 
take exceptions to the defendant's anſwer, ſhall che fuc- 


ceeding term. 


A plaintiff may after an appearance ro his Plaintiff may 


bill, and before an anſwer comes in, move amend his bill 
_ any an- 


jane tees colts. - 


„ mended bill the original bill, it ought to take no further 
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to the defendant (which is a motion of courſe); 
but then he muſt take care to pay thoſe coſts 
on the amendment of his bill, and before he 

22 againſt the defendant, or elſe he will 

irregular, and he muſt in this caſe ſerve 

the defendant * de novo, and proceed againſt 

him (as in the caſe of an anſwer to an original 

An original bill) ſince the original and amended bill are, 
and amended in the eye of equity, only one bill, and they 
dill all one. both make up but one record. 
How an a- This amended bill muſt very ſhortly recite 


muſt be drawn. notice of the original bill, than what is ab- 
ſolutely neceſſary to introduce the amendment 

to avoid impertinency, as but too often 
happens on theſe occaſions. 


Replication in the civil law. 


Replication in According to the civil law, the plaintiff, by 
"i aw leave of the court, might add any new po- 
1 ſition before replication; for the replication 

was the conteſtation of the anſwer; and there- 

fore after the anſwer was conteſted, there could 
be no poſitions, but they went on to their 
New matter proofs. But if any new matter was diſcovered 
diſcovered af after replication, they might, by leave of the 
terrephcation, court, file a ſupplemental bill, touching any 


y leave of th N 
— matter of fact that was diſcovered after ſuch 


may have a replication; for the ſupplemental bill was in 
ſupplemental the nature of a new cauſe, which might be 
bull. brought, by leave of the court, after the 


IJ conteſtatio lilis in the former cauſe, and the 
„Again. + Coniteſtation of the ſoit. 


court 
1 
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court might lengthen the time for publication, The court 
after ſuch ſupplemental bill and anſwer came — 4 | 
in, becauſe the prolongation of the probatory . 
term, was very much in the breaſt of the court; ſupplemental 
but if the ſupplemental bill be moved for after bill. 
publication, the court never gives them leave After publica- 
to examine any thing that was in iſſue in the tion, the court 
former cauſe, by reaſon of the manifeſt dan- N cn 
ger of ſubornation of perjury, where they mine any 
have a ſight of the examination of the wit- thing that was 
neſſes; but for matter of account, there may in iſſue in the 
be a ſupplemental bill after publication, be- — 
cauſe they examine to ſuch matters of ac- N 
count before the maſter or deputy after pub- 
Tication ; and this is from the neceſſity of the 
ching, becauſe the charge or diſcharge muſt 
be made up privately before the maſter or 
deputy, and therefore they being in charge and 
diſcharge, the particulars of which muſt be 
proved, ſuch accounts being now kept by 
books or notes, and formerly by ſcores or 
tallics one againſt another; and therefore a 
ſupplemental bill in matters of account is ſel- 
dom refuſed ; fo likewiſe a ſupplemental bill 
may be for any fact diſcovered after publica- 
tion paſſed, that was not in iſſue in the ſame 
cauſe, and where ſuch fact might vary the de- 
cree; but after the decree is pronounced and 
rolled, it muſt be by bill of review and re- 
verſal; of which more hereafter. 
_ Formerly they had a manner in chancery of 
filing a ſpecial replication, which is ſetting out 
of further facts in ſupport of the bill; and this 

created ſpecial rejoinders, ſurrejoinders, rebut- 
ters and ſurrebutters; but this was found to 
FRO create great perplexities and diſputes how. oy 
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the ſubſequent pleadings were in ſupport of 
the bill and anſwer, and therefore they came 

back to the old and ſolid method of the civil 
law, by adding new poſitions after iſſue was 
joined, and by ſupplemental bills, and by 
| making a new cauſe afterwards. 

Where a bill Where a bill is filed, and a full anſwer put 
is filed and an in thereto, if the plaintiff doth not proceed in 
** in, his cauſe in three terms, the defendant may in 
3 not that caſe move (as of courſe) to diſmiſs the 
proceed in bill for want of proſecution, with coſts to be 

chree terms the taxed by a maſter, but he muſt produce the 
bill will be dil-gy clerk's certificate of the time of filing the 
miſſed. anſwer (and the ſix clerk certifies that ſince 

that time there have been no proceedings in 
the cauſe, as appears by his books) this certi- 
ficate however is never called for; the counſel 
who makes the motion is ſuppoſed to have, 
and in truth always hath it in his hand, for he 
cannot move without it: The maſter taxes 
theſe coſts, and they are recoverable by ſub- 
cena as in other caſes where coſts are to be 
paid by either party. The ancient rule was, 
that a man might diſmiſs his own bill on pay- 
ment of twenty ſhillings coſts; but this in 

' proceſs of time, was found fo great a grie- 
vance, that the legiſlature took notice of it, 

( 2) 4&5 An and made an act of parliament (a) that no 

c. 16. edt. 24 bill ſhould be diſmiſſed but on payment of 
full coſts to be taxed. The party 'tis true 
may move, and often does to diſmiſs his own 
bill with coſts to be taxed; and as this is 2 

motion of courſe, ſo it tantamounts to the 
defendant's moving to diſmiſs the ſame, it 
only prevents the defendant” s moving for that 
which the plaintiff had done for him. 


But 
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But tho? this proceeding of diſmiſſing bills, 


for want of proſecution, with coſts, is laid down 
as an eſtabliſhed rule of the court, yet caſes 
may be found out where it will not hold 
good. 


defendant anſwers in due time, when another 
defendant is forced to be proſecuted for want 


of an anſwer, and the plaintiff can't proceed 
in his cauſe, till all the defendants anſwers 


are in; and therefore whenever this caſe hap- 
pens, and where it appears to the court, that 
the plaintiff is going on with his ſuit, and 


proſecuting for want of anſwers, it has always 


been allowed a good cauſe to diſcharge the 
order of one ſingle defendant, under pretence 
of diſmiſſing rhe bill as againſt him for want 


of proſecution ; and this is grounded upon the 
higheſt reaſon, becauſe the plaintiff cannot 


proceed with effect in his ſuit till all the an- 
ſwers are in; and becauſe it often falls out, 
that one defendant's anſwer comes in in due 
time, when the anſwers of the other defen- 
dants can't he got in under fix or twelve 
months after filing the bill, or at leaſt not ſuf- 


ficient ones; to ſay, that becauſe one defendant 


hath fully anſwered, and is not proceeded 


againſt, that therefore the bill * guoad him 
ought to ſtand diſmiſſed, when at the ſame 


time the plaintiff wants an anſwer from the 
other defendants, and without ir cannot pro- 


ceed to have a compleat decree, is, what was 


never yet allowed of ; for where a plaintiff is 
* As to. 


pro- 


As for example, Where a bill is filed againſt 
ſeveral defendants, it often falls out that one 


111 


112 


FokuM RoMANUM., Chap, 6, 


proſecuting for want of anſwers, one ſingle 
defendant ſhall never diſmiſs the bill, during 


that proſecution. 


Note; to the 


rule in the ex- 
chequer as to 


the plaintiff's 
replying. 


And though a bill is diſmiſſed for want of 
proſecution, yet the plaintiff may move to 
retain his bill on payment of coſts out of 
purſe. But in this caſe he ought to proceed 
with effect in his cauſe, which if he fails in, 
it will come a ſecond time to be diſmiſt, for 
want of proſecution with coſts, to be taxed by 
the maſter. 5 

In the exchequer, if the plaintiff doth not 
reply to the defendant's anſwer, ſometime the 
next term after the anſwer is put in, the de- 
fendant may, the term following, give a rule 
to be diſmiſt within a week; and if the plain- 
tiff ſhall not within that time reply to the 
defendant's anſwer, the defendant ſhall be diſ- 


miſt with five marks coſts. But if the defen- 


dant does give a rule to be diſmiſt for want of 
a replication, upon the coming in of ſuch re- 
plication, the defendant is to rejoin gratis, 
and join in commiſſion ; and if the plaintiff 
doth not the ſame term, or the term following, 
take forth a commiſſion to examine witneſſes, 
the defendant may either take forth a com- 
miſſion * ex parte, or elſe be diſmiſſed with 
five pounds coſts; and in all cafes, where 
the defendant ſhalt give a rule, either for 
not replying to the defendant's anſwer, or 
for not proceeding after replication, it there 
be not a week in term, the plaintiff is to have 
a day to ſhew cauſe, till the ſetting down of 
cauſes. fn Ss 


* On one ſide only. 


Ree 
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The replication is the conteſtation of the The a 
anſwer, and this muſt be filed | in order to put tion the con- 
the anſwer in iſſue. _— 

By the antient civil law, the plaintiff was 
to give ſecurity, as is hercin before mentioned, 
to proſecute his ſuit in two months, and if he 
did not, he was to be diſmiſſed, and anſwer 

damages to the party. This begot the rule, 
that the plaintiff muſt reply in three terms, and Plaintiff muſt 
if he did not, the defendant might move for my. ares 
2 diſmiſſion with coſts. The rule in the ex- Rule in the 
chequer is more according to the form of the exchequer. 
common law; for after plea pleaded, the 
plaintiff was to reply the then next term, and 
if he did not, the defendant gave him a rule 
to reply in a week of the ſubſequent term, 
and if he did not, there was an order for diſ- 
miſſion, as in ſuch caſes there was judgment 
at law, for want of a replication; but if there 
were ſeveral defendants, one could not get an 
order for diſmiſſion, till a full anſwer came in 
from them all; becauſe the plaintiff can't go 
to proof againſt one only, ſince publication 
muſt paſs againſt them all, before the decree 
can be obtained,. but then the plaintiff muſt, 
without delay, purſue the proceſs of the court 
againſt the other defendants; whenever the re- Rejoind r. 

plication is filed, in order to cloſe the * lilis 
conteſtatio, there mult be a ſubpœna to rejoin, 
which is according to the old civil law, which 


1 Conteling of the ſuit. | 3 
2 .-*..- required 
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required a citation, in order to form the act of 
the court, and therefore the firſt citation was 
to anſwer, the ſecond to rejoin, upon which 
the probatory term was formed; and the 


third was the ſubpœna or citation to hear 


judgment; but if the defendant delayed the 


' plaintiff upon the firſt citation, the court very 


juſtly might impoſe terms upon him, ſuch as 
to rejoin gratis, and that he ſhould conſent to 
form the probatory term, without the ſervice 


of a ſubpœna to rejoin; if the plaintiff replies, 
the defendant can never diſmiſs the bill, with- 


out hearing the cauſe, becauſe the defendant 


may rejoin gratis, and prove his anſwer, and 


fo bring the cauſe to 2 hearing. But this rule 
is now altered; for if a plaintiff replies, and 


never ſerves the defendant with a ſubpœna to 


rejoin, nor takes any ſtep towards the making 
of proof, but ſleeps for three terms, the de- 
fendant may diſmiſs the plaintiff by rejoining 


or ſetting down the cauſe, becauſe they look 
vpon the replication, tho” it be a conteſtation 


of the anſwer, to be only matter of form, and 
therefore if the plaintiff afterwards ſleeps fur 
three terms, he acquieſces in a diſmiſſion, and 


the meer filing of the replication, tho? it does 


put the defendant in a capacity of making 
proof of his anſwer, yet, if the plaintiff will 
acquieſce, and not take any ſteps towards the 
proving of his bill, it would be very hard, 


that the defendant ſhould be put to the trouble 
and charge of ſetting it down at his own re- 


queſt; but if witneffes have been examined, 


and publication paſſed, there, tho? the plaintiff 


ſhquld ſleep three terms, it muſt be ſer -_ 
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ad requiſitionem defendentis, becauſe the court 

can't make a decree upon acquieſcence, when 

the plaintiff might have proved the allegations 

of the bill ; 5 
If at any time the cauſe ſleeps for a year, Where a ſub- 

the plaintiff muſt ſerve the defendant with 8 

ſubpoena ÞF ad faciend attornatum, unleſs the tornatum is 

_ defendant's clerk in court will voluntarily ap- requifite. 

pear, tho? it is thought fair pactice, if the de- 

tendant be living, to go on without ſuch ſer- 

vice; and the reaſon of the ſubpœna Þ ad 

faciendum attornatum, was, becauſe the defen- 

dant might be dead in ſo long a time; and 

therefore they thought the firſt appearance 

by the clerk in court not ſufficient to found 

any other acts of the court on, unleſs a clerk 

in court would appear for him, and then it 

was preſumed that the defendant was living, 


—— PIES 


>" 


CHAP. VII. 


Ok the examination of witneſles and 
paſſing publication. 


HA = which Cloſes the J ktis conteſtatio A matorRedrĩ- 
is the ſubpoena to rejoin, and the civi-ques de forma 

lians and canoniſts held, that it was abſolutely Prob. 196. 
neceſſary, that there ſhould be a citation to | 

the defendant, previous to the examination of 

witneſſes, otherwiſe the || receptio teſtium is an. 


At the defendant's requeſt. + To make an attorney. 
Tue conteſting of the fuit. Admitting evidence. 


l 2 | abſo- 
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abſolute nullity; and the reaſon they give is, 
that the defendant, if cited, might either exa- 
mine or object to their credibility, or put ſuch 

croſs interrogatories to them, as might bring 
out circumſtances in his favour which he 
would not have an opportunity of doing, if he 
was not cited; but it is not neceſſary for the 
defendant to appear, becauſe the citation is 
in his favour, and he may renounce à privi- 

3 lege introduced in his favour. 

Lanul. Juſtif. They had anciently at the civil law, as ap- 

of canon law pears by the ninth Novel, cap. 4. col. 7. tit. 2. 

=. de teſtibus quia vero, three probatory terms 


22 or dilations, according to the rule of the civil 


Maranth. de law. 

Dilat. 363, In teftem teſtes, et in 1 {ed non datur ultra, | 
NY in the firſt probatory term, the plaintiff and 

defendant were to produce their firſt ſet of 

witneſſes; in the ſecond they were to bring 
Peers 210. witneſſes to their credit, or to invalidate heir 
teſtimony ; and in the laſt probatory term, they 

were to reſtore the credit of their firſt witneſſes ; 

and it was with great difficulty they granted 

Nevius in à fourth probatory term, and that was upon 
Novel 189. the ſolemn oath of the party moving for it, 


Gothefred in and declaring upon ſuch oath, that he, or his 
Cod. lib. 4. 
it 19 te advocate had ſeen none of the depoſitions, nar 


probat. 1. 19 knew what was contained in them, and over 

et qui femel. and above the N juramentum calumniæ, ſwearing 
again, that it was not dane out of vexation nar 
to protract the cauſe, for it was highly 
ſumptive without an oath, that the 2 


* Of witneſles who from the truth. + Witneſſes i in 
ſupport of teſtimony, and others in ſupport of them, but 
ng further. 6 Oath of not proceeding out of malice. 


the 
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the fourth probatory term, was to that pur- 

ſe ; but after the fourth dilation, there was 
to be no fifth probatory term, even “ juſſione 


_ diving. 


The judge was to examine upon the ar- 
ticles, but it was in the breaſt of the + aFor, 


articles, the depoſitions taken upon them were 
to no purpoſe. 


One of the 


the interrogatories out of the articles as he 
pleaſed; but the adverſe party was to exhibit 
interrogatories for the judge to examine upon, 


be within the articles, but no copies of the 
interrogatories were to be given to the adverſe 
part7. : 5 a 

Upon the articles and interrogatories thus 
exhibited the judge examined, and he was to 


conſider whether the witneſſes anſwered readi- 


ly, or whether they brought a ſtory formed 
to him. 


The depoſitions thus taken before the judge, 


| were to be kept ſecret till publication, and 


the judge was to uſe his endeavours with the 
parties, that they ſhould renounce any further 


17 


to exhibit interrogatories, founded on the ar- 
ticles, but not of neceſſity, but if any inter- 
rogatories were exhibited, not founded on the 


udges of the court himſelf an- Gail. 194-5. 
ciently examined, and therefore he might form 


becauſe the matter upon which the 2 
might croſs examine to invalidate, might not 


Corvin. de 
Teſtibus, lib, 
22, Ut. 5. 
in Digeſt. 


production of witneſſes before publication, 


becauſe the parties ſhould not bring falſe 
witneſſes to diſprove what had been ſworn 


0, 


* By the Emperor's command. + Plaintiff. 


13 If 


Maxim. 
2 Inſt, 597. 


Examination 


perpetuate 
their teſt mo- 
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If the place was remote where the witneſſes 
ved, the court would appoint commiſſioners 
to examine ſuch witneſſes, commonly ſending 
a notary of their own, who was often in com- 
miſſion with them, and with theſe commiſ- 
ſioners they ſent a copy of the articles, but the 


parties might exhibit interrogatories for the 


commiſſioners to examine upon, as they did 
to the judge, and theſe commiſſioners were 


to examine themſelves; and could not dele- 


gate their power, for * delegata poteſtas non 
poteſt delegari ; theſe commiſſioners could not 
ſend proceſs to the witneſſes, becauſe they 


were delegated only to examine, but the pro- 


ceſs muſt be taken out from the court itſelf, 
to the witneſſes, to make them ap | 
Theſe commiſſioners were likewiſe *s be 


indifferent, for upon exception to the par- 
tiality of one of them, the court would 


_ ſupply his place by putting in another. 


Theſe witneſſes were to have their charges, 


and the rule was that rich perſons were to have 


their expences only, becauſe they were not to 
be paid for doing their duty, but the poor 
were not only to have their expences, but the 
price of their labour over and above, that 


they might not be damaged for doing their 


duty. 
The civilians had a manner of examining 


of witneiles to witneſſes F in perpetuam rei memoriam, which 


was two fold, either the common examination, 
or \ in meliori forma; the common examination 
was, when the witneſſes were very old and in- 


* A delegated power cannot be aſſigned, + To per- 
potuate teſtimony, ln better form. I; 
firm 


neſſes, if he thought fit, and thefe depoſitions 


ments within a year; but in both cafes it 


_ examining the witneſſes FF de bene eſſe, the 


In better form. *# To eſtabliſh inſtruments. 
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firm, or fick, and in danger of death, or 

were going into other countries ; in this eaſe 

it was uſual to file a hbel, and without ſtay- 

ing for the tis conteſtatio, the plaintiff eta- Gail 162,3,4. 
mined his witneſſes, immediately giving no- Venat. Anal. 
tice, if it were poſſible, to the other fide, of 251. 2. 3» 5 
the time and place of the examination, chat © ke. 

he might come and croſs examine ſuch wit- 


ſtood good, in elle the witneſs died or went 
abroad; but the plaintiff was obliged to Þ edere 
actionem within a year, otherwiſe theſe exa- 
minations went for nothing ; but if the wit- 
neſſes lived, or did not go abroad into other 
countries, then they were to be examined d 5 pot 
litem conteſtatam. 

The examination | in perpetuam rei memoriam, Venat. big. 
in meliori forms, is ** ad tranſumenda inſtru 
menta ; and in this caſe, there muſt be a * is 
conteſtatio, before the examination, becauſe 
there is no need of ſo much celerity in pro- 
ving the inftruments, as there is, where the 
witneſſes are likely to die, or are going into 
remote parts; in theſe cafes, they are not bound 
to proceed in any action, upon theſe inſtru- 


ſeems, that the + publicatio teſtium was, when 
the judgment was begun before the ordinary 
judge, or which is all one, when there was a 
* litis conteſtatio. 


To the libel or petition before the judge, for 


* Contefting of the lat + To produce his libel. 
After conteſting the ſuit. || To perpetuate teſtimony 


++ Publication of the depoſitions. $$ Conditionally. 
34 --- interro- 
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Venat. Anal. 


251, 2, 3, 5» 
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interrogatories muſt be annexed, the names 
and ages of the witneſſes to be examined muſt 
likewiſe be inſerted, and it muſt be ſuggeſted 
in them that they are ſick and infirm, or going 
abroad into remote parts, as the caſe happens 
to be; and whether the party againſt whom 


ſuch fupplication i is formed, is to be plaintiff 


or defendant. 


If the perſon againſt whom the fupplication 
is formed, is to be“ a#or, you need not put 


in the age of the witneſſes, and that they are 


Y enat. 256. 


Maranth. 2 50. 
de public. 


invalids in your bill, becauſe ſuch * actor not 
being confined to proceed within a year, but 
being left at liberty to proceed when he ſhall 
think fir, the + ſupphcator may examine any 
witneſs, ſince there may be danger that he 
may loſe his witneſs, when the adverſe party 
may proceed at any time. 

The next thing was the paſſing of publica- 
tion, and formerly the adverſe party was 
cited for that purpoſe ; but afterwards the uſe 
prevailed to give a rule to the adverſe party, 


to ſhew cauſe in four days, why publication 


Gail 184, and ſhould not paſs, and if within that time he 


ſo on, de pub- 
lic. 


did not ſhew cauſe for prolonging the proba- 
tory term, then publication paſſed ; and after- 
wards there could be no examination of wit- 
neſſes, unleſs by the ſpecial direction of the 
judge, upon good cauſe ſhewn, and an affi- 
davit of the party, that he, or thoſe employed 
by him, had not, nor would ſee the depoſi- 
tions of the witneſſes, which were publiſhed ; 

by reaſon of the manifect danger of perjury, 


and ſubornation of witneſſes, in caſe exa- 


* Plaintif, + Petitioner. 
minations 


»- 


.. a 
4 


fa 


r 
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minations ſhould be allowed, after publi- 
3 "% 5 #3 a 45 8 5 = | 
But after publication, there might editio 10 
— au till the — of the cauſe, — 
becauſe there was no danger of perjury, upon 
the proof of ſuch notorious inſtruments. 5 

The judge was not concluded by the pub- Gail 186. 
lication, to examine either of the parties upon 
perſonal interrogatories, or to re- examine the 
witneſſes themſelves. 

The laſt act f quoad the proof, was the Maranch. 357 


FS concluſio cauſæ, which was concluding in fact, de conclul. 


and that was an inſtance of either party to cauſz. 
the judge, that either party ſhould renounce 

all further proof, and if the party did re- 
nounce the proof, there was a concluſion ; but 

if he did not ſhew any cauſe, why he ſhould Gail 189. 
not, for his contumacy in not renouncing, the 4 _ 
concluſion was taken || pro confeſſo, but this is 


not the eſſence of the proof. 


After the concluſion in the cauſe, they 


moved or petitioned the judge to ſer down 


the cauſe to be heard, which they called 
** ad allegandum in jure, and then there was a 
citation to the defendant to appear at that day, 
and upon proof of the ſervice of that citation, 


and reading his anſwer and proofs of the cauſe, 


if he did not appear, the advocate for the 
plaintiff firſt argued, and then the advocate 
for the detendant, and thereupon ſentence was 
given. > Tong; | wn. 


* An edition of the inſtruments. + As to, ; 
} Concluſion of the cauſe, As confeſſed. 
* Arguing in court. * | 


The 
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interrogatories muſt. be annexed, the names 


and ages of the witneſſes to be examined muſt 
likewiſe be inſerted, and ic muſt be ſuggeſted 
in them that they are ſick and infirm, or going 
abroad into remote parts, as the caſe happens 
to be; and whether the party againſt whom 


ſuch ſupplication is formed, is to be plaintiff 
or defendant. 


Y enat. 250. 


Maranth. 2 50. 
de public. 


If the perſon againſt whom the ſupplication 
is formed, is to be“ a#or, you need not put 
in the age of the witneſſes, and that they are 
invalids in your bill, becauſe ſuch * actor not 
being confined to proceed within a year, but 


being left at liberty to proceed when he ſhall 


think fit, the + ſupphcator may examine any 
witneſs, ſince there may be danger that he 
may loſe his witneſs, when the adverſe party 
may proceed at any time. 

The next thing was the paſſing of publica- 
tion, and formerly the adverſe party was 
cited for that purpoſe ; but afterwards the uſe 
prevailed to give a rule to the adverſe party, 
to ſhew cauſe in four days, why publication 


Gail 184, and ſhould not paſs, and if within that time he 


ſo on, de pub- 
lic. 


did not ſhew cauſe for prolonging the proba- 
tory term, then publication paſſed; and after- 
wards there could be no examination of wit- 
neſſes, unleſs by the ſpecial direction of the 


judge, upon good cauſe ſhewn, and an affi- 


davit of the party, that he, or thoſe employed 
by him, had not, nor would ſee the depoſi- 
tions of the witneſſes, which were publiſhed 

by reaſon of the manifect danger of perjury, 


and ſubornation of witneſſes, in caſe exa- 


F Plaintiff. + Petitioner. | 5 
minations 


Oy oy 


* 


— 4 


1 p 


cation. 


not the eſſence of the proof. 


r 
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minations ſhould be allowed, after publi- 


o i. 
* 


But after public tion, there might be * editio Gail as before. 


inſtrumentorum, till the concluſion of the cauſe, 


becauſe there was no danger of perjury, upon 
the proof of ſuch notorious inſtruments. 


The judge was not concluded by the pub- Gail R 1 


lication, to examine either of the parties upon 


rſonal interrogatories, or to re- examine the 
witneſſes themſelves. | "5 
The laſt act f quoad the proof, was the yjaranth. 357. 
$ conclufio cauſe, which was concluding in fact, de conclul. 
and that was an inſtance of either party to cauſz. 
the judge, that either party ſhould renounce 
all further proof, and if the party did re- 


nounce the proof, there was a concluſion ; but 


if he did not ſhew any cauſe, why he ſhould Gail 189. 
not, for his contumacy in not renouncing, the de _ 
concluſion was taken || pro confeſſo, but this is . 
Alfter the concluſion in the cauſe, they 
moved or petitioned the judge to ſer down 

the cauſe to be heard, which they called 

* ad allegandum in jure, and then there was a 

citation to the defendant to appear at that day, 

and upon proof of the ſervice of that citation, 

and reading his anſwer and proofs of the cauſe, 

if he did not appear, the advocate for the 
plaintiff firſt argued, and then the advocate 

tor the defendant, and thereupon ſentence was 


* An edition of the inſtruments + As to. 
J Concluſion of the cauſe. As confeſſed. 
** Arguing in cor. oh 


The 
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Tothel 20. 


ſe ' nnight, and afterwards two returns were 
allowed for the defendant to produce his wit- 


Forum RoMAnom. Chap, 7.1 
The PRoCBeDINGs in Eauirv. 


With as there muſt be a ſubpoena to rejoin, 
which is the ſame with the citation on the exa- 


mination of witneſſes, and on the return of 


that ſubpoena, the ancient way was to give 
the defendant a rule to rejoin the ſame day 


neſſes, and then a peremptory day, before 
which day the defer ant might come in, and 
have a commiſſion to examine witnefſes of 
courſe without motion ; but the antient books 


ſay, he ſhall loſe the benefit of reoinder ; 


chat is to ſay, he ſhall rejoin. no new matter, 
as anciently they might; and the reaſon was, 
becauſe, when the rules for rejoinder were out, 
he could not rejoin, but the replication was 
to be taken as uncontroverted, 

The time appointed by theſe rules for re- 
joinder, concluded the * lis conteſtata; the 
two ordinary days of return, and the peremp- 
tory day, were the firſt, ſecond, and third pro- 
batory term ; and then if the defendant did 


not come in, and proceed to examine his wit- 
neſſes, in conjunction with the plaintiff, the 


plaintiff had a commiſſion F ex parte; becauſe 


| the defendant's probatory terms being out, the 
plaintiff might proceed alone, tho' during 
ſuch procedure, the defendant cannot join in 


the commiſſion, becauſe he has taken no ſteps 
to that purpoſe, yet he may examine his wit- 
neſſes in the office, becauſe before poblication 


Conteſting the lui. + On one fide only. 
2 | -- 
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the rules run equal for each fide to examine 
before the judge; but the commiſſion, after 
the peremptory day, being in the nature of the 
fourth probatory. term, at the end of that 
commiſſion, they may paſs publication; for 
the defendant could not, in delay of ſuch 
publication, pray a commiſſion, or further 
time for the examination of witneſſes before 
the judge ; for that had been to deſire a fifth 
probatory term, which the civil and canon law 
never allowed, 2 
But afterwards they came to this rule, that How plaintiff 
the defendant being ſerved with a ſubpœna to muſt proceed 
rejoin, the plaintiff was of courſe, upon pro- — Sang 
ducing an affidavit thereof, to have an order daft fo rejoin 
for the defendant to rejoin, and join in com- in commiſſion | 
miſſion in four days, giving the defendant's in four days 
attorney notice thereof; and the plaintiff might after ſervice, 
thereupon, in eight days afterwards, lea- fterwirds 
ving his commiſſioners names at the office, plaintiff may 
have at his own coſts a commiſſion * ex parte, take out a 
directed to two of the plaintiff's commiſ- <ommilſioa ex | 
ſioners, and two ſuch as the officer ſhould think 3 —4 
fit to nominate; if the defendant's attorney ” 
having notice, if in town, did not in that time 
name commiſſioners for the defendant, and 
pay half the coſts of the commiſſion, and if 
afterwards the defendant deſired to examine 
| any witneſſes on his ſide, he would be barred. 
trom having any commiſſion, without ſpecial 
order of the court, where good account muſt 

be given of fuch laches FE 

By this rule it ſhould ſeem, that the four 
days were given for the rejoinder, and the 


© = -£ M.E. LEE. Eo... A. 


— | 


3 7” 


* On one fide only. 


eight 
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eight days for the three probatory terms, in 

wich the defendant was to examine; but 

the canoniſts themſelves having relaxed the 

notion of the three probatory terms, and put 

them all into one; and there being no abſo- 

lute neceſſity that the client himſelf ſhould 

have immediate notice, but his clerk; they 

: have therefore contracted the whole act of 
The practice proof into one motion, which is this, that the 
now uſed. ſervice of the ſubpcena to rejoin on the clerk 
in court, be good ſervice, that the defendant 

ſhould rejoin * gratis, and ſtrike commil- 

ſioners names in eight days, and that the de- 

fendant ſhould examine his witneſſes this va- 

cation, and publication paſs the firſt day of 

| next term. | 5 
Pract. Reg. in If the plaintiff ſerves the defendant with a 
nn o ſubpœna to rejoin, before he has a replication, 
rejoin before the defendant appearing upon ſuch fubpœna, 
replication fi- ſhall have his coſts taxed, becauſe the plaintiff 
Ted, defendant had not cloſed his conteſt. of the anſwer, be- 
— fore he ſerved the ſubpœna to rejoin, to put 
TR the defendant upon the proof of it. mY 


Of the C ommiſſion to examine Witneſſes. 


The commiſſion ſent to the commiſſioners, is 
to examine Þ de quibuſdam interrogatoriis, tam 
ex parte querentis, quam ex parte defendentis, 
and here it is to be known, that the examina- 
tion in court was originally in chancery, be- 
fore the maſter of the rolls, who was one of 


* Without cofts. + Upon certain interrogatories, 
as well on behalf of the plaintiff, as on behalf of the de- 
fendant. 


the 
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the judges of the court, and therefore it ſnould How an ex- 

ſeem that the examination might be upon the — Ol 

bill, without interrogatories drawn and framed, 4 =o 

as the examination with the canoniſts may had. 

be drawn upon the “ libellus articulatus, but 

afterwards the maſter of the rolls having left 

the examination of the witneſſes to his clerks, 

as the barons of the exchequer did to theirs ; 

from thence-forward the judge did not, but 

the counſel for the party, whaſe witneſſes were 

to be examined, framed the interrogatories, 

upon which the clerks examined, and ſo from 

thence-forward it became the practice to ſend 

the commiſſion to the commiſſioners, to exa- 

mine upon interrogatories, as the examiners 

did above. N „„ | 
If either party examine in town, the exa- Ord.Cur.204. 

mining party muſt give a note to the adverſe What notice, 

party's attorney, or clerk in court, of the names 8 1 

and place of abode of his witneſſes, and by the if the party 

rules in England, he was to ſhew him to the examines in 

adverſe party's clerk in court, and ſuch per- town. 

ſon ſo producing his witneſſes, may examine ; 

them within four days, but the court will 

oblige ſuch perſon to produee his witneſſes, 

lome time before publication, to be croſs 

examined by the other ſide, in caſe ſuch wit- 

nefles do not appear upon the ſubpoena ꝙ ad 

teftificandum ; otherwiſe the depoſitions ſhall 

be ſuppreſſed; but on examination in the 

country, the perſon who has the carriage of 

c the commiſſion, muſt give fourteen days no- 

4 tice either to the party himſelf, his attorney, 


. Þ Articles of the libel. + To teltify. ; 


or 
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See exchequer or to the other two commiſſioners. This 
rules, that the fourteen days notice was the ancient notice of 
a 6g” trial in a Cauſe at law, and from thence 

taken. l „  OOTS 
Each party de- The interrogatories were anciently annexed 
un ne to the commiſſion, and fo they are now ſup- 
at che opening Poſed to be; but by conſent of parties, they 
of the com- are delivered to the commiſſioners, at the 
miſſion. opening of the commiſſion, and this is the 
preſent practice: for the expediting ſuch com- 
miſſions, the way 1s, that each party give 
four commiſſioners names, and each ſide ſtrike 
out two; but if there be any objection to all 
the four, the party making ſuch objection, 
may move the court, that the other fide may 
name other four, or that the maſter may 
ſtrike other commiſſioners names * ex parte, 
_ becauſe tho' the commiſſioners are named by 
the party, yet that is but by way of propoſal 
to the court, for they are the miniſters of the 
court, and therefore muſt be impartial. 

The commiſſioners can only examine upon 
the ſet of interrogatories, that is firſt put in be- 
fore them, and no new ones can be examined up- 
on before them? without leave of the court, be- 
cauſe their commiſſion is to examine upon ſuch 
interrogatories, as are ſuppoſed to be annexed 
to the commiſſion, or ſuch as are delivered in 
at the opening of the commiſſion, which now 
come in the room of thoſe formerly annexed; 
and it is preſumed that there has been a dif- 
covery made of the proofs, when the party is 
deſirous to examine, upon a new ſet of in- 

terrogatories. | | 6: 


On one {ide only. 


But 


F © A A8 K. 7 7 


= 


cauſe that is pre ſumed to be the examination | 


of the judge, and the judge may examine 

upon interrogatories * ex re natd, out of the 

articles; beſides, the examiner is at the peril 

of his office, to make no diſcovery of the 

fs. 

F The plaintiff has regularly the carriage of When plain- 
the commiſſion, and ſo is to appoint time — 
and place; but if the defendant ſuppoſes, that riage of the 


the plaintiff will aggrieve him, by ſuch ap- commiſſion. 


pointment, he may move for a duplicate of 
_ the commiſſion, and that the officer may ap- 


point time and place. 
If the plaintiff or his commiſſioners abuſe 


the carriage of the commiſſion, by making 


unneceſſary adjournments, or an irregular exa- 


mination of the witneſſes ; that may intitle 


the defendant to a commillien of his own, 
and that he may have the carriage of it him- 
ſelf, becauſe he fhall not be obliged to 
duce and examine his witneſſes, where it can't 
be done impartially. 

The fair examination by commiſſioners is r 
not to adjourn without neceſſity, becauſe chat gat ro adjourn. 
would be to harraſs the defendant by obliging 
him to travel from place to place to croſs exa- 
mine; but if it be neceſſary, they may ad- 
journ not only in time, but place. And this 
affair muſt be performed as far as it is poſlible Nuſt be 1 
7 uno au, that there be as little opportunity in uno acta, if 


as poſſible, to divulge the depoſitions, thatpoſible. 
neither ſide may better their proof. 


Von the matter which ariſes, + Alton 
When 
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| When a witneſs is produced, he muſt firſt 
be examined upon the interrogatories of 
the producer, and then forthwith, without 
ſuffering him to go abroad, upon the croſs 
interrogatories of the other fide, and the de- 
„ poſitions are to be read over to him, ev 
ſheet whereof he is to ſign, that ſo they may 
have the ſenſe of the witneſs * ex re natd with- 
out being tampered with. _ 
The depoſitions being thus taken, are to 
be bound up, and ſigned and ſealed by the 
- . commiſſioners, and ſent by a meſſenger of 
their own to the court, out of which the com- 
miſſion iſſued, who is to ſwear, that they 
were not opened or altered ſince they were 
5 delivered to him. 8 
Wichin what Witneſſes are not to be i by com- 
kong miſſioners, within ten miles of the town, be- 
fions iſſue, Cauſe that is the circuit of the court, and fo 
the diſtrict of the examiners. 
If any of the commiſſioners obſtruct the 
others in their examination, or examine ir- 
regularly, they may certify ſuch miſbehaviour 
to the court without affidavit, becauſe being 
officers of the court, they are allowed to cer- 
tify, but there muſt be a complaint from the 


Party jure party injured by affidavit, otherwiſe the court 


ee — will not take notice of their certificate alone, 


1 becauſe they are appointed for another pur- 
poſe, and are not to certify to the court but 
neee 
Who to pay The witneſſes are to be paid by che producer, 
3 — according to the rule before mentioned, in 
the civil and canon law. 


* On the: matter that ariſes. 
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There muſt be a ſubpoena * ad, teftifican# 

taken out, directed to the witneſſes, and a 
ſummonce from two of the commiſſioners, of 
the time and place, where they are to be exa- 

mined ; and if the witneſs ſo ſummoned and 
ſerved, does not appear, the court will grant 
an attachment againſt him, unleſs he comes 
up at his own ERPENCEy to be examined be- 
fore the examiner. 

Or it he be ſummoned by the commiſſioners Prat. Reg, in 
without a ſubpœna * ad zeft. and don't ap- Chan. 89, 90. 
pear, the court will order ſuch witneſs to at- 
tend at his own expence, and to be examin- 
ed; and if he diſobeys ſuch. order, then an 
attachment will go againſt him. 5 

If there be due notice of executing the —— 878. a 
commiſſion, and at the day appointed the 
commiſſioners meet, and the. commiſſion is 
opened, but no witneſſes examined, nor any 
adjournment made, the commillion is loſt; 
but if it be not opened, they may give 

| freſh notice and proceed, unleſs in the mean 

time the court be moved, and an order made 
to pay the coſts of the former day, before 
they proceed; and the reaſon of this rule 
ſeems to be, that the not adjourning, is 
a refuſal of the commiſſioners to act any 
further upon it; for tho* the court itlelf never 
adjourns, becauſe ir is always open, yet 
the delegated power muſt adjourn, becauſe 
they have no ſtanding and conſtant power as 
the ſeal has, but their power ariſes from 
the words of the com e. which are, 
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Prax, Alm. * quod. mandamus, quod ad cortos dies & locos, 
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ques * boc provideritis, teſtes predittos coram 
vobis venire faciatis, et advocatis, fo that if 
they do not provide time and place by an 
adjournment, they have no authority to act 
further by that commiſſion, for the 
authority muſt purſue the words of the com- 
miſſion, or elſe it will be conſtrued as a re- 
fuſal to act, but if they don't open the com- 
miſſion, their not _ at that time, will not 
be conſtrued as a refuſal to act, but it is har- 
raſſing the defendant, for which he may com- 
plain to the court, and have redreſs, and their 
not acting before the commiſſion is opened, 
is not conſtrued to be a refuſal, becauſe they 
don't know what their authority is, till the 
commiſſion is opened. 
Where one of the plaintiff's commiſhoners 
meets, and one of the defendant's, and the 
commiſſioner for the plaintiff refuſes to att, 
the commiſſion is loſt, but the plaintiff ſhall 
y the defendant his cofts, and the defendant 
mall have a new commiſſion, and the carriage 
of it; and ſo it is when any commiſſion is 
loſt, through the default of him who has the 
carriage of it, for he is unworthy to have the 
carriage of the commiſſion, who appears to 
make defaul in the exeeution of it. 
If due notice be given, and one fide pro- 
_ -ceeds and examines his witneſſes, the other, 
if he does not examine, ſhall not have à her 
commiſſion, unleſs affidavit be made of ſome 


We command you, chat you cauſe to —_——_ 
you, by ſummonce, at certain days, and to certain place, 
— you ſhall appoint for this purpoſe, the aforeſaid wit 


reaſon- 


Chap. 7. Fon, ROMANUM. 
reaſonable-- cauſe of his non-attendance, and 
that neither the party who did not examine, 


nor willingly will fee, &c. till he has examined, 
or till publication; this is, that the defendant 
may not have an opportunity of knowing 
what has been proved for the — and fo 
be able to conteſt it. 
And where ſuch new commiſſion granted, 55 
it mall be all at the charges of the defendant, 
and the plaintiff is 8 to croſs examine 
without charge. 
Bur if the plaintiff wilt upon ſuch new com- 
miſſion produce any unn he muſt be at 
equal charges of the commiſſion, beeauſe he 
has equal benefir by the examination of his 
| own witneſſes. 


| KF ft. io co. had 


renewed; muſt examine all his witneſſes upon 
ſuch commiſſion, or in court before the re- 
turn of it, becauſe he can't be indulged in a 
further pr term. 


= AA =” & a 


the execution of the commiſſion, and the one 
fide examines, and che other neither examines 
nor puts in any interrogatories, _ ſhall never 


afterwards examine, unleſs _—_—— pecial order 
of the court, upon good cauſe ſhewn, becauſe | 


he muſt not form his interrogatories upon the 
diſcovery made to 2 of what 
the other ſide examined to. 


s T 


had 


other commiſſioners, if he be examined firſt, 
before any other depoſitions taken in the cauſe; 
aſon- ll K 2 but 


«XS 424 3 


nor any for him, or by his direction, or know- 
ledge; has ſeen, heard, of been informed of Prad. Reg. in 
the depoſitions taken, or any part of them, Chan. 87, 88. 


But he at whoſe inſtance 2 commiſſion © 8g; | 


If * ee, eee on both ſides atrend Ibid. 88. 


A commiſſioner may be examined by the lbid. 95 
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but if any other depoſition be taken in the 
cauſe, his depoſitions ſhall be ſuppreſſed, for 
if it were otherwiſe, a commiſſioner mig} 
lie in wait, and after having knowledge of the 
depoſitions, might by his oath conteſt the ſame. 
„ If che maſter appoint time and place, yet 
2 Reg. in the commiſſioners may agree to adjourn, be- 
Chan. 91. cauſe the appointment of the maſter is only 
for the opening of the commiſſion ; and there- 
fore, if the commiſſioners agree, they have 
yet power to make proper adjournments. 
Where the commiſſioners meet and exa- 
Ibid. 93, 94. mine, and afterwards adjourn, and one of the 
defendant's commiſſioners takes away the 
commiſſion, and the other commiſſioners meet 
at the day adjourned, and examine witneſſes, 
and return the depoſitions, the court will order 
ſuch depoſitions to lie, and the ſubpoena 
. * duces tecum to iſſue againſt the commiſ- 
ſioner who took away the commiſſion, that 
he may bring the authority, by virtue of 
which the depoſitions were taken, for if they 
had a proper authority, the not having the 
commiſſion before them, does not impeach 
the depoſitions. e Set Wo 
When the parties have examined, they give 
a a rule, as they do in the canon and civil 
law, for publication, and if no cauſe be 
ſhewn to the contrary within four days, the 
rule is made abſolute. _ 
The preſent practice is, When a full an- 
ſwer is put into a bill, if the plaintiff is in 
good earneſt to proceed in the cauſe, he forth- 
with files a replication in the office to the de- 


* Bring with you. 


fendant's 
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fendant's anſwer, and he may, if in term 


time, ſue out a ſubpœna againſt the defen- 
dant to rejoin, returnable at a day certain, 


and he may, if he pleaſes, ſerve the defen- 
dant therewith (unleſs where the defendant lives 
in town, and may be with eaſe ſerved); for then 


it is moſt uſual to apply by petition or motion, 


that a ſubpcena to rejoin returnable immedi- 
ately may be awarded againſt the defendant, 


and that ſervice thereof on the defendant's 


clerk in court, may be deemed good ſervice 
of the defendant; this is of courſe and is 
never denied. But to this is often added, 


eſpecially in a country cauſe, that the de- 


fendant may join and ftrike commiſſioners 


names, ſometimes in four days, and ſome- 
times in a week, that the plaintiff may have 


2 commiſſion * ex parte, directed to his own 


commiſſioners; and this is alſo of courſe. 
And to this is too frequently added, that 


publication may paſs the firſt day of the ſuc- 
ceeding term, if the motion or petition hap- 


pens to be in vacation time, or the laſt day 
of the term (if moved on the firſt day of the 
term). As alſo that the plaintiff may be ar 
liberty to ſet down his cauſe to be heard ſome 


time the ſame term. Now as to paſſing pub- 
; lication and hearing the cauſe, this is diſcre- 


tionary .in the court, to do therein as they 
pleaſe z and the court is very cautious how 
they grant this part of the motion, ſince it is 


ſpeeding the cauſe in an extraordinary man- 


ner, and beyond the ordinary rules of the 
court, and often clogs the paper of cauſes, 

v On ane ſide only. e 
K 2 o 
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+ fo that it cannot be got theo* in any reaſonable 
time, eſpecially where 'there are a-great num- 
ber of cauſes then ſet down, And by the 
ancient rule of the court, there was always a 
term between paſſing publication and hearing 
the cauſe, to the end the ſuitors might have 
timely notice to prepare and get ready. Not 
but that there may be ſome cafes where ſuch 
an extraordinary order is abſolutely neceſſary, 
as in the cafe of an injunction, which is kept 
on foot till the hearing, or where the plaintiff 
bath met with great delays from an obſtinate 
defendant, or where the matter in queſtion is 
purely an account between the parties; but 
the general obſervation is, that theſe orders 
for haſtening on of cauſes, in this extraordinary 
manner, had better been left alane, for — 
but too often ſurprize the parties, and are the 
occaſion of freſh trouble, and more motions 
to the court, to enlarge publication and put 
off the hearing; and unleſs the court is very 
empty of cauſes, which ſeldom. happens, they 
had better deny ſuch a motion. 8 
Each party names four commiſſioners, for 
the examination of witneſſes, and two a- 
are ſtruck out of each ſide, the plaintiff hath 
always the carriage of the commiſſion ; but 
the court will in ſore cafes indulge the de- 
fendant with a duplicate of the commiſſion, 
eſpecially if it is doubtful whether the plain- 
tiff will execute his commiſſion or not, and 
more eſpecially if he is forced on by the de- 
fendant (as in an injunction cauſe, where delay 
is anly deſigned). If the plaintiff, who hath 
the carriage of the commiſſion, refuſcs to 
give notice of the execution thereof, or does 
9 not 


— — 


7” = * 


dinary occaſions, or by the conſent or 
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not intend to enecute it, then the defendant 


may make uſe of his duplicate, and proceed 
to the enamination of his witneſs by virtue 
thereof; bur theſe du 
for, and as rarely granted, but upon — — 
reaſon offered to the court, and upon extra. om ed 


ment of the — among themſelves, and all 
commiſſions for examination of witneſſes, are 
to be made returnable upon ſome one of the 
returns in or before the term, unleſs where the 
parties agree, that it ſhall be made returnable 
* fine dilatione, as ſometimes 
If a defendant joifis in commiſſion, and 


names commiſſioners, and yet afterwards re- 


fuſes to ſtrikez the court, upon a petition, 
will ſtrike out ſuch two of them as they pleaſe, 
and the commiſſion ſhall go to ſuch of the 
four commiſſioners as are lett ſtanding 
There muſt be fourteen days notice given 
by the commiſſioners to all the defendants, of 
the time and place of the execution of the 


commiſſion, for elſe it is not good notice, * 


and the depoſitions will ſtand ſuppreſſed for 


irregularity, in not purſuing the tenor of the 
commiſſion, but where it is a ſhort vacation, 
as between Eaſter and Trinity terms, ten days 


notice or leſs is good. No commiſſion can be No commiſ- | 
executed in term time, unleſs by leave of the ſion can be ex- 


court, or conſent — 2 for the com- ccuted in tem 


2 + Withour delay. : 
& If and 


plicates are ſeldom aſked Duplicates of 


; . time without 
miſſioners being gene country attornies, are of the 3 5 


it is more than probable they are in town at- court or con- 
tending the term on their other enn — the 
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tend at the time and place appointed, for 
the execution of the commiſſion, they may 


the commiſſion more neceſſary, for in that 
caſe, if the defendant's two commiſſioners 


Forum Romanum. Chap. 
and conſequently cannot attend upon the exe- 


cution of the commiſſion. 


If two of the plaintiff's conmilioncrs at- 


proceed therein * e parte (if the defendant's 
commiſſioners don't then attend). But if the 
defendant's commiſſioners attend, at the time 
and place appointed, and the plaintiff”s com- 
miſſioners are not there, they can't go on, 
becauſe the plaintiff having the carriage of the 
commiſſion, will not produce it, if he is diſ- 
appointed of his commiſſioners, and conſe- 
quently, there can be no proceedings for want 
of the commiſſion; this makes a duplicate of 


meet, they may proceed in the execution of 


the commiſſion; but where there is no du- 


plicate, and the defendant's commiſſioners at- 
tend at the time appointed, and none appear 
for the plaintiff, the party aggrieved is to be 
recompenſed in coſts, upon complaint made 
thereof to the court; and in that caſe the 
court will give him leave to ſue out another 
commiſſion, and order him the carriage chere 


of. 


One commiſſioner at leaſt muſt attend on 
each ſide, for if the plaintiff hath but one 
commiſſioner that attends on his ſide, he 
can't proceed to execute the commiſſion, un- 
leſs one of the defendant's commiſſioners at- 
tends, and joins with him therein ; but if one 
commiſſioner for each party attends, they 


On one ſide only. | 


ma? 


Ma ERIE. = &. A... L.A A. GL. 


Chap. 7. FoRuM RoMANUM. 
may proceed in the execution of the commil- 
fion, and not otherwiſe. 

The commiſſion being opened and read, 
both parties are obliged then to exhibit their 


interrogatories (if they intend to examine any 
witneſſes) and conſequently; if the plaintiff 
exhibits his interrogatories, and the defendant 
neglects to do it, and yet by his commiſ- 


fioners attends the execution, whereby they 


have an opportunity of hearing and ſeeing 
every thing that is proved on the plaintiff*s 
part, and yet perhaps all this while they have 


exhibited no interrogatories, and after all this, 


it often falls out, that the defendant moves for 
a new commiſſion upon ſuggeſtion, be had. 


no opportunity of examining his witneſſes at 


the laſt commiſſion : If it ſhall appear to the 


court by affidavit, or certificate of the plain- 
tiff's commiſſioners, that the deferſdant's com- 


miſſioners attended during the whole time of 


the execution of the commiſſion, and never 


exhibited any interrogatories; in this caſe, 
the court will never grant the defendant an- 


other commiſſion, and he mult take it for 


his pains, ſince he lay upon the watch and 
catch, only to ſee what the plaintiff proved, 


and then, at another commiſſion, to exhibit 
interrogatories adapted to ſuch matters and 
queſtions, as might tend to overthrow all that 
had been done ; and he fhall never be admit- 
ted to have this unfair advantage over his ad- 


verſary, for if he is admitted, after having 
knowledge of all that his adverſary hath pro- 


ved, to exhibit interrogatories, he may eaſily 


conceive what interrogatories to exhibit, and 


how to hit the bird 1 in The eye; and therefore 
it 
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it is incumbent on him to exhibit his interro- 
gatories, if he aſk for a new commiſſion, 

5 otherwiſe he can never have it, he ought at 

II interroga- leaſt to exhibit 1 ories; and in truth 

tories are ex. his commiſſioners ought to withdraw, but how- 

hibited, it is in ever, if interrogatories are exhibited, it is in 

N the power of the court to or deny an- 

grant or deny other commiſſion (as the circumſtances of the 

| new com Caſe upon affidavits, or the certificates of the 
miſſion. commiſſioners appear), ” 

| And care muſt be taken (if a new commil- 

ſion is granted) that neither party add or alter 
their interrogatories; they muſt examine up- 
on the old interrogatories, which were exhi- 
bited at the former commiſſion, and are not 
to add any new ones, without ſpecial leave of 
the court, and they are to be ſettled by a 
maſter, and are never done but in extraordi- 
If the party examines fome witneſſes in 
town, and others by commiſſion, he 1s not 
_ obliged to exhibit, or file his whole ſet of 
_ interrogatories in the examiner's office, he only 
files ſuch as he hath occaſion to examine to in 
town. But they muſt be the ſame as were ex- 
hibited before at the commiſſion. If this were 
otherwiſe, it would put the plaintiff to a 
double expence in paying for copies of the 
whole interrogatories twice over. 

0 If a commiſſioner is to be examined as a 

witneſs at the commiſſion, he muſt firſt of all 
be examined by the other commiſſioners, at- 
ter which he may join and proceed in the 
execution of the commiſſion as a commit- 
 Goner; for when he is examined as a 2 
nels, 


Chap. 7. Forum Romanvum. 139 
neſs, he hath nothing more to do but to a&t 
| as a commiſſioner. 

| If a plaintiff wants to examine a defendant 

| a 2 witneſs, he muſt obtain an order by mo- 

tion or petition for that purpoſe; this order 

| is of courſe, and muſt be ſerved on the ad- 

2 5 s Clerk in court; the defendant 

obtain the like order to examine a Co- 
defendane as a witneſs. But all theſe orders 
are upon a ſuggeſtion, that the defendant is 
not concerned in point of intereſt in the mat- 

ters in queſtion z and they are never granted 

but with a clauſe of ſaving juſt exceptions to 

the other ſide ; and this muſt be made at the 

hearing of the cauſe ; and this order for exa- 
mining a defendant as a witneſs muſt be 

I duced at the commiſſion, or in the exami- 

- ner's office, when the defendant attends to be 
examined, without which he cannot be exa- 
mined, for it is by virtue of that order, and 

the authority given them by the court, that 
impowers them to examine him, and they 
cannot do it otherwiſe. 

And tho it is a fundamental rule of equity, Rule. 
that one defendant's anſwer. cannot be read, 
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e ſo as to charge another defendant, no more 
a than a decree can be made, upon the tefti- 
: mony of one ſingle witneſs, againſt the flat 
and poſitive denial of a fact by anſwer ; be- 
a cauſe the oath of the party is ever looked 
| upon in equity to be as good as the oath of a | 
ſingle perſon. a 
e | Yercaſes may, and do often fall out, where- 


þ in the court may ground a decree upon the 
A oath of a ſingle witneſs, attended with other 
, WH circumſtancys to corroborate it; as where the 
anſwer 
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anſwer of the party appears to be notoriouſly 
falſified, by which means it comes to loſe that 
credit which ocherwiſe it would, and ought 
juſtly to have; and it is conceived one defen- 
dant may be a very good witneſs for another, 
eſpecially where he is not concerned in point of 
- intereſt, in the matter in queſtion. 
Examivation And there is another method, for either 
- — in party to proceed in the examination of their 
1 diu to witneſſes; as where one man brings a bill 
perpetuate the Againſt another, and hath a moſt material 
teſtimony of witneſs to examine, upon affidavit made, that 
witneſſes prays this witneſs is in a Janguiſhing condition, or 
_—_ _ in danger of dying before he can be examin- 
2 Vent. 366. ed in chief; or where the witneſs is going a 
But yet the long voyage to India, or other remote parts, 
plaintiff may from whence he cannot return by the time he 
— — is to be examined in chief, and to which 
> Wins. 162. Place he is bound, and cannot poſſibly ſtay. 
Depofitions In either of theſe caſes, the court upon 
taken de bene motion, or the petition of either party, will 
eſſe. and never denies to make an order, as of 
courſe, for leave to examine ſuch a witnefs 
de bene efſe, ſaving juſt exceptions to the 


bother ſide. 
See Godd. If the witneſs lives till he can be examined 
193. in chief, he muſt be examined over again, as 


other witneſſes in chief are; but if he dies in 
the mean time, then upon producing, and 
proving the regiſter of his death, the party 
tor whole benefit he was examined, may ap- 
ply by petition, or motion for an order. with 
| liberty to publiſn his depofitions (it cannot be 
publiſhed without ſuch an order) and to the 


* Conditionally. | 
petition 


Chap. 7, FoxuM RoMANUM. 141 
ition muſt be annexed the certificate of the 
death of the witneſs, and the party muſt 
new that he died before he could be examin- 
ed in chief; and hereupon the court makes an 
order, not only to publiſh his depoſitions, 
but to read him as a witneſs at the hearing, 
ſaving exceptions; and notice of this order is 
always given to the adverſe party's clerk in 
court to prevent ſurprize, and to give him an 
opportunity to object an as he ſhall ſee 
occaſion. 
If the witneſs beyond ſea is not 3 
there muſt be an affidavit of it, and that the 
party hath not heard from him for ſuch a time, 
nor doth he know whether he is living or 
dead; and in this caſe there will be the like 
order as in the caſe of the witnels, who died 
before he could be examined in chief. ay 
Since by common experience, it is but too Where com- 
often found, that country commiſſioners pub- miffonerg are 


liſh and divulge all the evidence taken before — - 


them; and this even before publication, and depoſitionsbe- 
that in ſuch a manner that it 1s rarely or ever fore publica- 
to be detected, becauſe they diſcloſe it only tion. 

to the attorney or ſolicitor who employs them, 

and who is their friend; and ſince the very life 

and vitals of almoſt every cauſe, and of eve 

man's property lies in keeping cloſe, and ſe- 

creting his evidence, till after the depoſitions * 

are publiſhed, becauſe after that, there is an 

end of examining, unleſs where it is to prove 

Exhibits, which may be done after the hearing, 

or by order * vive voce, and then they muſt 

be . named in the order, that the 


By word of mouth. 
other 
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other ſide may have notice what is to be 
proved viva voce; and this can be only to 
prove the execution of deeds or ſigning re- 
ceipts or acquittances. A man can't have 
leave to prove a will “ viva voce at the hear- 
ing, becauſe the due execution may come in- 
to queſtion which can't be examined at the 
hearing ore tenus, but ought to have _ 

done before publication paſſed. 

It would be highly neceſſary to think of 
ſome expedient to prevent the miſchief of this 
growing evil, and it is coneei ved the country 

( a) They are commiſſioners ought to be upon oath (a) ( 
» by the — well as the examiners are). The words of 
OY * Whoſe oath are to this effect, viz. 5 
Lou ſwear, that according to the utmoſt 
of your ſkill and cunning, you ſhall welt 
and truly execute, and exercife the office of 
+ one of the examining clerks under one of 
„the chief examiners, in the King's court of 
Chancery, whereunto you are admitted; 
Land you ſhall duly, juſtly, and impartially 
examine the cauſes that ſhall be committed 
“ to you, without any favour or affection to 
any * or perſons, otherwiſe than of 
right concerning the ſame. 
« And you ſhall be attendant, as well to fur- 
© ther the King's buſineſs, in the ſame cauſes, 
from time to time, as need ſhall require. 
« And you ſhall not publiſh, or ſhew the 
fame depoſitions, to any perſon or perſons, 
„before publication in the court, without 
= the ſame court. Ne you 
66 92 
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If country commiſſioners are by -a general 
rule we prot eee to be upon their oaths, 
there muſt be ſome variation in the oath from 
that above. It is conceived this may be added 
to the prinred rules of the courr, if the Lord 
Chancellor pleaſes, or thinks it neceſſary, to 
make ſuch a ſtanding order. 

The examiners office extends itſelf, and has 

a right to examine all witneſſes in town, or 
within ten miles thereof; and if any commiſ- 
ſion is made out, or witneſſes examined with- 
in that diſtrict, the depoſitions taken by com- 
miſſion will upon complaint be ſuppreſſed; 
and the clerk who made out the commiſſio 
ſtand committed for 'a miſbehaviour, — 
breach of the known duty of his office. And 
this happened in Mr. Show's caſe, one of the 


' clerks in court, where the commiſſion was 


executed, and the witneſs examined ata cavern 


nin Chancery Lane. 
If any practiſer or other perſon, goes abou Fade 


to tamper with, or ſuborn any witneſs, upon 
complaint made thereof, and upon examina- 


orning _ 


tion of the matter upon oath, he muſt ftand neſſes, to Aud 


committed. 

When int ies are filed i in the exa- 
miner's office, the witneſs is carried to the 
feat of the examiner, and a note in writi 
is there taken of his name and place of abode, 
to the end the other ſide may croſs examine 
dim, if they think fit; and to prevent the 

perſonating of any witneſs, he is conftantly 
carried in perſon,” and ſhewed at the feat of 
the adverſe party's clerk in court; this being 
done he returns back to the examiner” 5 office, 
and is there examined. 


1 


commuted. 
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as well as he can; and the adverſe party is 
not in that caſe bound to produce him over 
again, to attend to be croſs examined, fince 
it was the party's fault he had not his interro- 


| whilſt he was under his former examina- | 


which are taken by commiſſion, can be pub- 
| liſhed in any caſe whatſoever, till publication 


Publication 
never enlar- 
ged but upon 
ſuffieĩent affi- 
davits. 


Or where the 
adverſe party 
can ſuffer no 


injury. 


will enlarge publication upon asking for. 


N 


/ 


If interrogatories are filed for his croſs 
examination, the party ha produces him, is 


way. + es eee, 
And therefore, when publication is moved 


- 


FoxuM ReMAnuM. Chap. 7. 


obliged to procure him to ſtay, or return and 
attend to be examined; but if no ſuch .in- 
terrogatories are filed, or he is not demanded 
to be croſs examined at the ſame time, he is 
under examination; and if he goes away a- 
bout his buſineſs, the party who intends to 
croſs examine him, muſt get him examined 


gatories ready to have croſs examined him, 


Neither the examinations or depoſitions, 


is duly paſſed by rule in the office, or by 
motion or petition, for it. may be done either 


for to be enlarged, it muſt be upor notice, 
and upon good reaſons offered to the court, 
and upon affidavits, ſhewing the reaſons why 
the party could not examine his witneſs. ſooner, 
and it is ſeldom or ever done, where it is to put 
off the hearing of the cauſe. e 
But where the adverſe party can ſuffer no 
injury, as where the cauſe is not ſet down, 
or where the party is not ſerved with a ſub- 
pœna to hear judgment, there the court 


And in ſome caſes they will do it, (tho' 
the cauſe is ſet down, and the party m_ 
W 


Os, EE i Es 4 


= of . 


= muſt be when it is ſhewed to the court, that 
it is not holiͤble for the cauſe to come on v 

ſoon; and the COnre will in thus 8 

che party to appear * gs to hear judgme 
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with a ſubpoena to hear judgment); but this 


in ſix days, on notice be given to his c 


in court, and to pray no day over; and wi 


often oblige him to take no advan for 
want of parties at the hearing. for- 
wards the plaintiff, for if default is made at 
the hearing, the decree cannot be made 1 5 | 

the 
party, who moves to enlarge publication, 

will not agree to a pear gratis, and prag vo 


lute till the next ſucceeding term z but 


day over, he is often denied his motion, and 
3 great juſtice, becauſe in that caſe he in- 


tends only delay, which the court always 
avoids when 1 in their power. 


If the examiner is ſerved with an order, 
whereby publication is to paſs on ſuch a day, 


he cannot afterwards examine any witneſſes, 


tho' it often falls out, that three or four 


witnefles have been before that time ſworn to 
the interrogatories, but have not attended to 


be examined. In this eaſe the party cannot 

er them without leave o ke court, 
which | is ſeldo a) denied on motian. 

a witneſs is duly ſubpœna' d, to attend 

* be examined, and he refuſes to attend, 

then upon certificate from the examiner, that 


interrogatories are filed, and the witnefs hath 
nat attended to be examined, he ſhall ſtand 
committed, unleſs he attends, and is examin- 
ed in four days after notice. And this is ſome- 


times allowed as a good cauſe for enlarging 
* Gi , 


1 publi- 
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publication, or putting off the caufe, but 


where publication is abſolutely paſſed, and the 


| depoſitions are delivered out, if the party 
moves to enlarge publication, he muſt ſug- 
geſt by affidavit, that ſome material witneſs 
is not examined, and the reaſons why he could 
not attend and be examined before publica, 
tion paſſed. | | 


And in this caſe, the plaintiff- or defen- 
dant (as the caſe falls out) muſt make oath, 
and ſo muſt his clerk in court or ſolicitor, 


«© That they have neither ſeen, heard, read, 


% or been informed of any of the contents 


of the depoſitions taken in that cauſe ; nor 
„vill they ſee, hear, read, or be informed of 
the ſame till publication is duly paſſed in 


e the cauſe:” And upon ſuch affidavit it is 


uſual for the court to enlarge publication, and 


give the party an opportunity to examine his 
witneſſes. Bur he is to be limited to a time, 
and ſo as not to put off the hearing of the 
cauſe, for otherwiſe it would be hard to put 
the defendant to hear his cauſe without proof. 

There was a memorable inſtance of this 
kind, in my Lord Sommers's time, where an 


artful ſolicitor got copies of his client's de- 


poſitions, and immediately went with them 
to the adverſe attorney or ſolicitor, ſhewed 


him the depofitions, and to make ſure work 


of it, read them over to him ; his adverſary 
being ignorant of the rule, told him they 


muſt notwithftanding have an opportunity to 


examine their witneſſes; and ſoon after bri 
ing his witneſſes to the examiner's office, he 


was told they could not be examined, becauſe 
publication was paſſed, and the depoſitions 


were 


© kh bn en dr ao 
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were copied and delivered out; the man 
being ſurprized at this, went to his clerk in 


court to know what muſt be done, the 


Clerk told him of the affidavit before cited, 


at which he was ſtartled, and told him the 
ſtory. The court however enlarged publica- 
tion, and gave the party an opportunity to 
examine, and the adverſe ſolicitor very nar- 
rowly eſcaped a commitment for his male- 


Ce. . 
When publication is paſſed, and the de- 
poſitions are copied and delivered out, if 
either party has a mind to examine touching 
the credit or reputation of any of the witneſ- 
ſes, the way is this: „„ 


They muſt file objections or articles (ſo cal- 


led) in the examiner's office; rhefe contain in 


ſubſtance the objections they make to the re- 
putation of the witneſs. As in caſes of 


felony, burglary, perjury, forgery, ſtanding in 
the pillory, or any other criminal caſe, that 


would diſable the party from being a good 


witneſs at law (for the rule of evidence is the 


ſame in equity as at law). If the party can- 


not be a good witneſs at law, no more can 
he be in equity; or theſe articles may be 
founded on the party leading a lewd life, 
or being a common drunkard, or ſwearer, 
or of ill repute and character in his neigh- 
bourhood, a common vagabond, a man not 
known, or who hath no abode; or ſuch like 


| (tho? theſe latter objections feldom come to any 


thing), for notwithſtanding all this, the man 
is a legal witneſs, therefore the court will hear 


his evidence, and judge of the credibility of 


it accordingly. 
8 L232 Thbeſe 
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* 


depoſitions muſt be publiſhed as in other caſes, 


of courſe. . 
If the maſter reports the interrogatoies to 
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Theſe articles being filed, andi a certificate 
from the examiner that they are fo, the court 
upon application by motion or petition, (or 


indeed it may be done without it) will give 


leave to the party to examine witneſſes there- 


on. And the other party, who 1s to ſupport 


the credit and reputation of his witnefa, may 
examine accordingly * teties quoties, and the 


But this is a caſe which very rarely happens, 
and generally ſpeaking, it ends in nothing 
more than putting the party to an expence ic 


no purpoſe. 


When the depoſitions are thus copied and 
delivered out, and both parties come to fee 


the interrogatories exhibited by each fide, if 


they nd them to be leading or impertinent, 
then is the proper time to refer them to a 
maſter for being too leading, impertinent, or 
ſcandalous ; this is done by motion or petition 


be leading, and this report is not excepted to, 
then all the depoſitions taken to theſe interro- 


gatories muſt ſtand ſuppreſſed as of courſe, 


by motion or petition ; but if the report is 
excepted to, as on the one hand, the court 
neyer countenances leading or impertinent in- 
terrogatories; ſo on the other hand, they are 
not over curious in theſe matters, becauſe it 
may fall out that the interrogatories may be 
reported leading in the very vitals of the exa- 
mination, and on the very point on which 
the cauſe turns; and when this comes to be 


* As often as he pleaſes. 
Es the 
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the caſe, the party who refers them hath 


gained his end, for perhaps he had a very 


bad cauſe, if the depoſitions had ſtood; 
whereas if they are ſuppreſſed, he has a very 
good one (Gnce his adverſary muſt hear the 


_ cauſe without any proof at all) unleſs the 


court is pleaſed to grant him another com- 
miſſion on payment of his coſts for his lead- 
ing interrogatories, which is ſeldom or ever 


done, after the depoſitions are publiſhed ; and N 
it is hard that in equity a man ſhould be de- 
prived of a plain right thro* the flip of an- 


other man's pen, or the inadvertency or un- 
{kilfulneſs of his counſel's penning his inter- 


rtogatories; and , therefore if it is poſſible for 


the court to help him they will, from the 


manifeſt inconvenience which muſt attend ſuch 
a caſe; indeed if the interrogatories are re- 


ported to be leading in points upon which 
the jett of the cauſe does not turn, and if the 
depoſitions in thoſe points ſhould be ſuppreſ- 
ſed, and the party has evidence enough left 
without them, there is no hurt done; but if the 


very life and quinteſſence turns upon them, ge 


will ſtruggle to the laſt before he will let his 
depoſitions be ſuppreſſed, ſince he might have 
had the ſame anſwer to a fair queſtion as to 
an unfair one. If the commiſſioners miſbe- 
have themſelves, or if the commiſſion is exe- 
cuted contrary to natice, or not due notice 
given to the party, or if the depoſitions re- 
turned by commiſſion are ſo badly ingroſſed, 
or ſo much interlined that they are not legi- 


ble, in theſe and many other cafes of the like 
nature, there may be good reafon to-ſfuppreſs - 
the depoſitions z but in this laſt cafe, the re- 


2 cord. 


w 
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their hands, and if it is 


can read it, they will hardly ſuppreſs the de- 
poſitions, or put the parties to new trouble, 


neſſes over again. 
livered out, and ſigned by the examiner, or 
admitted to be read at the hearing, if either 
of the ſix clerks, who conſtantly attends the 
court every day of hearing, ſtands up and 
proceeds to ſet down his cauſe for hear 
election where to hear it). The cauſe muſt 
be ſet down either by the ſix clerks, who are 
generally allowed to ſet down ei 


them (for the ſix clerks cauſes never begin till 


* A 
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cord or ingroſſment of the depoſitions is al- 
ways brought into court by the proper offi- 
cers, The court takes the ingroſſment into 
poſſible to be read, or 
if it is handed down to the ſix clerk and he 


or to the expence of examining all the wit- 


When the depoſitions are copied and de- 


proper ſix clerk (for without this they are not 


ſays, the books are not ſigned) the plaintiff 


either in court or at the rolls (he having his 


or ten 
cauſes a-piece, as there are days left for 


all the remainders are over); or the party may 
ſet down his cauſe by petition. 


2 


CHAP. VIII. 
Of the decree. 


FTER publication is paſt, they move 
A 2 the cm 228 
ing, and when the day of hearing rr 
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ed, they take out a ſubpoena to hear judg- 
ment, — at ſuch day of — 
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Subptena to 
hear judgment 


muſt be ſerved 


and this muſt, in all country cauſes, be ſerved men da 
fourteen days at leaſt before the day of hear- — 


ing, ſo that on the act of court which ap- 


points the day of hearing, the ſubpœna to 


hear judgment is ſuppoſed to iſſue; but it 


hearing. KL. 5 


may iſſue any time the cauſe is appoint- 


ed to be ſet down for hearing, ſo that there 


be time enough to ſerve the party at leaſt 
fourteen days in all country cauſes, before the 


hearing of the cauſe. e 

This ſubpœna is according to the no- 
tion of the civil law, that no act of the court 
may be made * alterd parte inauditd, and the 
ſervice is made fourteen days before the hear- 
ing, that the other party may have time to 
take out the depoſitions, and prepare his 
counſel to ſpeak to his proofs. TT 


At the day of hearing, if the defendant The 


rer 


appears, the plaintiff may obtain a decree; ings in caſe 


but if he does not appear, the plaintiff can 
only have a conditional decree, which is ana- 
lagous to the f primum decretum in the civil and 


defendant ap · 
after ſer · 
ved with ſub- 


pœna to hear 


canon law, and this is to be pronounced judgment. 
upon affidavit of ſervice of the ſubpœna When he does 
fourteen days before the hearing of the cauſe, not appear. 


and likewiſe upon reading a word of the 


anſwer, to ſhew there was a 5 lig conteſtata in 
the caufe, and after ſuch decree pronounced, 
they muſt ſerve the defendant with it, and 
ſet it down ſometime in the next term, and 
won affidavit of ſuch ſervice, if the defen- 


* Without hearing to other fide. + Firſt decree. 
J Conteſting of the ſuit. WS 


L 4 dant 


Foxum RoManom. Chap i) 
tain an abſolute decree, which is analogous d 
the * end decrenans in the Candtvand civil 
law. 85 
The cauſe is not regularly to be ſer'down | 
the term publication paſſes, becauſe that is the 
term Wherein they are to take out copies ef 
the depoſitions, and prepare on both ſi es for 
the hearing. 
The plaintiff in the term publication paſſes, 
may move or petition for an hearing in the 
enſuing term, or in the fittings after the term 
in which publication paſſes, if the ſubpœna 
to hear ol mares can be regularly ſerve „ and 
returnable within time. 
Ik the plaintiff don't move or petition for 
an hearing in the firſt term after publication 
paſſes, then the defendant may move or peti- 


tion in the term following, to ſet down the 


cauſe at the defendant's requeſt, becauſe the 
plaintiff has then delayed the defendant by 
lapſing the time in which he was to hear the 
ca. and then, if the plaintiff don't * 
upon regular ſervice of — ſubpcena 

judgment, upon affidavit of foch fer ſervice, the 
plaintiff's bill is to be diſmiſſed abſolutely, 
becauſe there are not to be two decrees, ſince 
the plaintiff, who is the aggreſſor, ought al- 


ways to be ready to maintain the juſtice of his 
_ cauſe. 


The ptaintiff hath one term after paſling 


publication, to conſider 'whether he will pro- 
ceed'ro the hearing of his cauſe or not, anfl 


if he fails to ſet 1 it down to be heard in that 


Second decree. 
time, 
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ame, then the defendant is at liberty to ſet 


down the'cauſe to be heard, * ad requifitionem 
defendentis, Sc. 


The cauſe being thus ſet down and entered 


with the —_ =_ party (unlefs there be 


an interlocutory to appear gratis) goes 


to the reviſters office and takes a note of the 
day his cauſe is ſet down; for this note is 


carried to the ſubpœna office, where they 


make out the ſubpoena to hear judgment, and 


the note from the regiſter is their warrant for 


making out the ſubpœna. 


It is before obſerved, that only three defen- 
dants can be put into one ſubpcena, and there 
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being two labels, they muſt be firſt ſerved — 


each defendant; and the body of the ſub- 
pœna under ſeal is to be ſhewed to the party 
at the time of ſervice, and the body under 
ſeal left with the laſt of the three 8 


who is ſerved; 8 for if the body of the writ 9 See 


ſhould be left with the firſt defendati who 
is ſerved, and the two labels with the other 
two defendants, this is by no means 2 good 
ſervice, becauſe the affidavit muſt be, That 
e the party who was ſerved with the label 


* was at the ſame time ſhewed the body of 
e the ſubpcena under ſeal.” 


It is conceived that the labels ought to be A label ought 
left with the party himſelf, and that the lea- to be ſerved 


e p. 41. 


ving thereof with his wife or ſervant, has been en the * 


often doubted, whether it be good ſervice or 


not. It is agreed ſuch ſervice is not good, 
but the body of the ſubpœna may be either 


ſerved upon the defendant, or left with his 


V At che requeſt of the defendant. | 
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wife, or one of his ſervants, at his houſe or 
laſt uſual place of abode; and it was never 
doubted but this was good ſervice. % 

In towncauſes It ſeems to be a queſtion, touching how many 

the defendant Jays notice the defendant is to have to hear 

——_ ten judgment; but the received opinion is, that 

* e in all town cauſes there muſt be ten days notice 

| hearing, four-from the day of the ſervice, to the day of 

teen in country hearing judgment; and fourteen days notice 
caules. in all country cauſes, unleſs where the cauſe 
is ſet down between Eaſter and Trinity term, 

which being an extreme ſhort vacation, it has 

been thought that thirteen days notice is ſuf- 

2 ficient to hear judgment in a country cauſe. 

Anobleman's When the cauſe comes into the paper, and 

cauſe is not to ig called in its courſe; for if a peer of the 

3 realm comes upon the bench, tho? it is uſyal 

leſs by conſent (after the cauſe then in hearing is over) to call 

of all parties. the nobleman's cauſe, yet if it ſtands low, 
and the adverſe counſel ſay, they are not 

ready, but will be ſo when the cauſe is called 

In its courſe: In this caſe the court never 

forces them to go on, unleſs both ſides de- 

ſire it; but the nobleman muſt ſtay till his 

cauſe is called, and comes on in courſe. _. 

How to pro- The bill being opened, if the defendant 

ceed if the de-does not appear to open his anſwer, the court 

fendant does calls on the plaintiff to prove ſervice; and an 
muy. Bake affidavit, which muſt be filed, being read of 

O's the ſervice of the ſubpoena to hear judgment, 
under the reſtriction above-mentioned ; and 
it appearing to the court, that the defendant 
is regularly ſerved to hear judgment, the 

_ plaintiff's counſel prays to have a word of 
the defendant's anſwer, and it is no further 
read than thus, via. The anſwer of A. B. 
- « defendant 
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« defendant to the bill of complaint of C. D. 
« complainant. The ſaid defendant ſaving 
« and reſerving to himiſelf now and at all 
« times heareafter, all, and all manner of be- 
e nefit and advantage of exception, Cc.“ 
But the plaintiff*s ſolicitor muſt take care to 
have the anſwer ſigned by the fix clerk, which An anſwer 
if he fails in, and the fix clerk in open court, muſt be ſigned 
inſiſts it ought not to be read, being not ſigned WA fix clerk 
it cannot be read, and the plaintiff's ſolicitor, . 
muſt take it for his pains in neglecting to get L 
the pleadings ſigned as he ought. 

The plaintiff*s counſel pray what decree 
they pleaſe for their client ni cauſa, and 
they generally pray a right decree, or otherwiſe 
they will hear of it again. 

This decree being drawn up, paſſed and en- 

tered with the regiſter, the plaintiff ſues out 
a ſubpœna againſt the defendant to ſhew cauſe 

inſt the decree, and ſerves him therewith 
(as other ſubpœnas). But this writ to ſhew 
| cauſe againſt a decree, being a judicial proceſs, A judicial pro- 
it muſt and always is made returnable in term © mull be 
time, and at a day certain (if it ſhould be tern . 
made returnable out of term, or at any of ceruin der. 
the ſeals, as was once done) it will be ſet 
aſide for being irregular, the words of the 
ſubpœna are F ad oftendendum cau ſam ſecundum 
_ curiæ gerentem datum tal: die et anno, 

% Sa 

There is no prefixt time for the fervice of 
this ſubpcena, nor how many days notice the No prefixt 
defendant is to have between the ſervice, and ng end- 


— to ſhev 
* Unleſs cauſe. + To ſhew cauſe according to order — + 4 


of court bearing date ſuch a day and year, &c. notbeabſolute. 
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the day to ſhew cauſe. It were to — 4 
it might be as in the caſe of 
hear judgment, tw” inivet- whe hes 
eree is made at any of the days of cauſes with. 
in the ſeals after term, there the party ha 
timely notice to ſhew cauſe ; but where the de- 
Cree is pronounced in term time, the (if 
the ſubpœna is made returnable me 
term, as may be) has but a very few days left 
to ſhew cauſe againſt the decree, and is ome- 
times ſtraitned in time to do it. 

If the defendant ſubmits to the decree * ni, 
then upon affidavit of the ſervice of the ſub- 
pœna to ſhew cauſe, and upon a certificate 

from the regiſter that no cauſe is ſhewn, the 
plaintiff's counſel move to make the laſt 
order abſolute on affidavit and certificate, which 
is a motion of courſe. 

1 — pes But if the defendant intends to hew cauſe, 
why the de- he mult firſt pay unto the plaintiff the coſts 
cree ſhould Of that day's default in not appearing. The 
not paſs a- words of the decree are always thus, wiz. | 

— — « And this decree is to be binding upon the 
ö 4 day © defendant, unleſs he being ſerved with a 
toberaxed by ©© ſubpcena for that purpoſe, ſhall at the te- 
che maſter. *©* turn thereof ſhew unto this court good 
85 * cauſe to the contrary.” But before he 1s 
admitted to ſhew ſuch cauſe, he is to pay un- 
to the plaintiff his or her coſts (as the caſe is) 
to be taxed by a maſter for this day's default 

in appearance. 

Thefe coſts being paid, and a receipt for 
them produced, the defendant petitions to 
reſtore the cauſe again into the paper, which i 
always granted; but if a cauſe is called, and 


the defendant's counſel is ready, and * 


* Unleſs. 


—_— 7 I» ww FT  ow..qaiav. 


— 
Lam. 
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can do in this caſe is, only to ſtrike the cauſe 
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and no body appears for the plaintiff, the 
court always calls upon the defendant to prove 
ſervice, and if he cannot do that, he cannot 
pray to have the bill diſmift. All the court 


out of the paper; but if the defendant proves 
ſervice, the bill muſt be diſmiſt with caſfs. 
This ſervice muſt be upon the oath of the 
party, viz. © That he was, on or about ſuch 
« a day ſerved with a ſubpaena to hear judg- 
ment, at the plaintiff s ſuit: or any 
other perſon with whom the ſubpœna was 
left, may make affidavit, and it muſt be filed 
before it can be read. The reafon of this is, 


becauſe a plaintiff may fet down his cauſe, 
and yet upon further conſideration. of the 


matter, he may not think fit to ſerve the de- 
fendant with a ſubpœna to hear judgment. In 
this caſe the defendant muſt hear the cauſe 


ad reguiſitionem defendentis, if he will have 


the bill diſmiſt with coſts, tho' ſometimes the 
defendant is caught there too, and a decree 
made againſt him. Es * 
If the defendant objects for want of parties, —— — for 
(as he may) unleſs reſtrained by ſome interlo- — 1 
cutory order, whereby he is to take no ad- before the 
vantage for want of parties; this is always to cauſe is gone 
be done when the pleadings are opened, and into upon the 
before the cauſe is gone into, upon the 
merits. | | 

If it appears to the court that a very ne- Where the 


ceſſary party is wanting, that without him no 2 


regular decree can be made - as where a man 8 | 
feeks for an account of the profits or ſale of for want of 


3 | proper parties 
* At the defendant's requeſt. at the hearing. 
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Where the 
canſe will be 


adjourned 


Over. 


not be bound by the decree; and where one 
legatee brings a bill againſt an executor, and 


aſſets) and each of theſe legatees may draw 


plus of an eſtate under a will after payment 
of debts, and is not brought on, or where 


4 10 " * by N * » $: eg on 4 L , * 


Fo RUM RoMANUM. Chap. 8. | 
a real eſtate, and it appears upon the plead- 
ings, that the defendant is only a — for 
life, and conſequently the tenant in tail can- 


there are many other legatees, (none of which 


will be bound either by the decree, or by 


the account to be taken of the teſtator's 


the account in queſtion over again at their lei- 
ſure; or where ſeveral perſons are intitled as 
next of kin under the ſtatute of diſtributions, 
and only one of them is brought on to an 
hearing; or where a man is intitled to the ſur- 


the real eſtate is to be fold under a will, and 


the heir at law is not brought on. In theſe 
and all other caſes, where the decree cannot 


be made uniform, for as on the one hand, 
the court will do the plaintiff right, ſo on 
the other hand they will take care that the 
defendant is not doubly vexed, he fhall not 
be left under precarious circumſtances, be- 
cauſe of the plaintiff, who might have made 
all proper parties at firſt, and whoſe fault it 
was that it was not ſo done. And therefore, 
in all theſe caſes it is conceived, that the 
ancient rule of diſmiſſing the bill with coſts, 
for want of abſolute and neceſſary parties, is 
the ſureſt way ta go by. 

But to this it will be objected, that the 
late practice hath been to let the caufe ſtand 
adjourned over on payinent of the cofts of 
the day, and to direct the plaintiff to amend 
his bill, and make praper parties. And in 

= many 
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many caſes this is a very juſt rule and deter- 
mination, as where the party wanting to be 


brought on, is purely a party * pro forma, as 
in the caſe of a truſtee or an executor, againſt 


whom there needs no further examination of 
witneſſes. Nay the court often directs to 


ſupply the want of parties, in caſe of an admi- 
niſtration F de Bonis non, Sc. that upon the 


plaintiff's producing ſuch adminiſtration, or 


any other adminiſtration, or probat of a will, 
before the maſter, that the account ſhall 
50 | 


comes a ſubſtantial and neceffary party, and 
where he may controvert the plaintiff *s very 
right to the demand in queſtion, and where 
he may deny it by his anſwer, and put the 


plaintiff and the other defendants who have 


anſwered, to undergo a freſh examination of 
witneſſes; for no body will ſay that the exa- 
mination taken before the coming in of this 
new defendant's anſwer, ſhall either bind or 


affect his particular caſe. And where the 


plaintiff muſt reply to this new defendant's 
anſwer, and where both parties muſt examine 
all over again, and where the cauſe muſt alſo 
be ſet down & de novo, as againſt this new de- 


fendant, it is not conceived of what effect it 


can be to the plaintiff, to have his cauſe ſtand 
over, or where he is to find his account in 
the event of ſuch a proceeding ; and it ſeems 
in this caſe to be more "ut 

ought to ſtand diſmiſt with coſts, and that 


the defendants who are unneceſſarily brought 


But where the party which is wanting, be- 


„ that the bill 


Out of form. + Of goods unadminiſtered. J Again. 
| | ON, | 
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pl. 1. in the 


An infant has 


fix months af- 


ter he comes 
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on, ſhould at leaſt have their coſts for this 
vexation; and that the plaintiff ought to be 


at liberty to bring a new bill, and make pro- 
per parties, as he ſhall he adviſed. But all 
this is in the breaſt of the court, to do as 
they pleaſe. * R's 

if any one of the defendants appears to be 
an infant, and any thing is prayed againſt him 
by the decree; he mult in all cafes have 3 
day given him to ſhew cauſe. The words of 
which decree are thus, viz. *© And this de 
e cree is to be binding to the ſaid A. R. the 
« infant, unleſs he ſhall in ſix months after 
<« he ſhall atrain his age of twenty-one years, 


of age to ob- (being ſerved with Pr oceſs for that purpoſe) 


jet to a decree cc 


made during 
his minority. 


ſhew unto this court good cauſe to the 
„ contrary.” dn 
This proceſs is by way of ſubpœna to be 
ſerved on the defendant at his coming of age, 
and it 1s a judicial writ, and muſt be return- 
able in term time. If he ſhews na cauſe, the 
decree is made abſolute upon him. 5 
But when he comes 3 age, and ſhews 
cauſe within the ſix months; even here it js 
ſaid that of late it hath been doubted whether 
the infant ſhall put in a new anſwer or net, 
and make a new defence; if he is not admit- 
ted to do this, to what end was there a day 
given him to ſhew cauſe; and heretofore it 


was never doubted, but that an infant, when 


he came of age, might upon motion and with 
leave of the court put in a new anſwer, and 
make a new defence, if his guardian had not 
made a proper defence for him, or miſtaken 
his caſe; and this ſeems to be grounded - 


r 


cd 


/ ot dns 
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the higheſt reaſon for taking it for granted 


(which ng body ever yet denied) that nothing 


can bind an infant, unleſs the act to be done, 


plainly appears to the court, to be for his be- 


neſit; and there it ſhall, and is ſupported by 


a multitude of precedents ; why then ſhall he 
not by the indulgence of the court put in a 
new. anſwer, eſpecially when it appears to the 
court, that the defence made during, his in- 
fancy was totally wrong? Or if he is to be 
bound by his former defence,.or by his former 
anſwer, to what end had he a day to ſhew 
cauſe? for if that defence is only to be gone 


upon, as the decree was juſt, then ſo it will 
be now; but if he is to make a new defence, 
or a new caſe, it may vary from his former, 


and in that caſe the decree upon this new de- 


fence, may appear to be very unjuſt, and may 


be reverſed. \ 


l 
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As in the caſe of a feme covert, where a And fo may « 


ly in her right, and then dies, and the right 
ſurvives to the wife. It was never here ſaid, 
but the wife ſhall file a new anſwer, and make 


a new defence, and draw. into. queſtion and 


examination the validity of the decree ob- 
tained againſt her during coverture, and avoid 
and reverſe it, if there is juſt cauſe for it. 
It ſeems the queſtion which was lately made 
about a. new defence, to be made by an in- 
tant, is reſolved, that he may do ſo, and 


the Rolls. 


hath (as we hear) been | lately ſo reſolved at wims's Rep. 
| "M2 | 504. 


AM | 8 


bill is brought againft her and her huſband feme covert. 
during coverture, and where he claims mere- 
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If plaintiff is 


not ready n not ready, it ſhall be ſtruck cet ef the ps. 


How the re- 


giſter makes 


up the decree 


dectee as he finds it in his chent's fa- 


going to be paſſed; or if he conceives the 


uk aud Rs — 1 Which 
are then appointed and ſet down, and then he 
will have a ſecond turn for the hearing of hi 
cauſe. 

The decree being thus 2 che 


e) and beſpeaks the decree td be 


z ay to hear both parties upon it, before 


cout him, and this is the method of the re- 
JETER their decrees in court or 1 
the R 


Forum Roman. .Chap. g. 
If the plaintiff, when his eauſe is end on, 


plaintiff carries bis by brief to 
"of the day (for each regiſter takes hi turn al. 


drawn up, and the defendant may befpeak 2 
y, and mark the n 
(if he thinks fit); each party draws up the 


— and when the decree is drawn Ban 
he copy returned to the regiſter, (if 


erence Won t) the regitter xppoin 


is paſſed, or if ah party "refuſes to return 
his copy, the regiſter ſends him a note to re- 
turn it by fuch à day, or he will paſs it with 


If the minutes taken at the hearing ar 
doubtful, or if either party thinks hathfell 
really aggrieved by the decree, 4s it is then 


minutes are wrong taken, or contrary to the 
plain ſenſe and  meating of the court, * 
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the decree was pronounced, or if the regiſter 
takes upon himſelf to paſs the decree contrary 
to his minutes (as rarely or ever happens); or 
if there is a material or eſſential difference be- 
tween the two regiſters minutes, before 
of the decree (for if it is paſſed they muſt 
re-hear the cauſe) and upon depoſiting five What depoſit 
marks with the regiſter, as a ſtake to anfwer to be made on 
coſts to the other party, the court orders the rehearing. 
_ regiſter with his minutes to attend, and upon 
this petition, the court alters the decree drawn 
up as they think fit, and directs the regiſter 
to paſs it accordingly. . 
When the decree is paſſed by the regiſter, 
it is carried to the entring book in the ſame 
office, and there entered; and all decrees and 
other orders made in Michaelmas and Hilary 
terms, are to be entered before the firſt day 
of Michaelmas term after; and all of Eaſter 
and Trinity, to be entered before the firſt of 
Eaſter following, or elſe the party muſt ob- 
tain an order to enter them * nunc pro tunc. 
And this is always upon notice to prevent any 
ſurprize. 5 V 
If either party intends to re-hear the cauſe, 
they muſt take care to enter a caveat with 
the ſecretary of the decrees, and injunctions. 
And when the decree comes to be inrolled, he 
muſt ſummon the party upon his caveat, and 
ou gy" of the decree being come to 
is hands; and the hath thirty days The part 
from ſuch notice . apply for a re- hath tire) 1 
hearing of the cauſe, which if he fails in, the days after no- 


decree will be figned and inrolled, and . 


* Now for then. hi, . 
„ he 


F A A @5%. .. i. . @b.-. A. ER 


e 
l 
oj} 
he 
he 
en 
he 
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he hath no other remedy but by bill of review 
and reverſal, which are hereafter ſtated. 3 
As decrees are of very various natures, and 
depend upon the circumſtances of the caſe, fo 
there is no room left in this treatiſe to bring 
them to any certainty, but barely to hint at 
| ſome of the proceedings conſequent thereto, 
as where one man brings a bill againſt another, 
and where he is under no impediment of 
_ proceeding, at law; yet even in this caſe, the 
c—̃ourt many times retains the bill for twelve 
As in the caſe months, and directs an iſſue, and reſerves the 
of Hopkins conſideration of the matter till after the trial, 


and Stretch in ys | * 
Canc. in Ire- and will then decree according to the ver- 


. Ing: --- HG. | | = 
Where an or- And tho? in all iſſues directed by the court 
der may be 


obtained for a . : 
new trial, and obtain an order for a new trial; yet this 


= 


of chancery, either party may apply for leave, 


ſeldom comes to any thing, unleſs the judge 
before whom the cauſe was tried, certifies his 
diſſatisfaction of the verdict, or that it is fit 
to undergo another trial, there the party ſhall 
have another trial, upon payment of the coſts 

of the former trial. 0 


Rule in equity But ſtill it is taken as a fundamental rule of 


that an heir equity, that the inheritance of an heir at law, 
ſhall not be ſhall not be bound down by one ſingle trial, 
ee he may have another trial for aſking for; but 
a © if the ſecond verdict goes againſt him, he 
will not be intitled to a third trial for asking 
for; and where verdicts have gone ſeveral 
ways, it has always been the wiſdom and 
policy of the court to decree according to 
the majority of thoſe verdicts, or elſe there 
would never be an end of the matter in quet- 
tion, and perhaps it may be better to deny 
| HER a another 
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another trial, than to have the parties in eternal 
diſpute. | | | 

ff an account 1s directed to be taken before account. 
a maſter, and the defendant decreed to pay the | 
ballance, in that caſe the plaintiff brings in his 
charge before the maſter in writing, and the 
defendant takes a copy thereof, and brings in Where the 
his diſcharge, and the parties attend thereon ; parties will be 
and if an affected delay is uſed, the court will ordered to at- 


order the parties to attend * de die in diem, or _ gra = 


direct the maſter to ſpeed his report, or make ger to ſpeed 


it up by a limited time. _ 


— bn his report after 
It the defendant is to produce deeds or wri- a decree. 
tings, or to attend and be examined on inter- 
rogatories, the antient rule uſed to be to ſerve 
him with a copy of the writ of execution of 


the decree, and ſhew it him under ſeal, and 


at the ſame time to ſerve him with a warrant 
from the maſter, and give him a reaſonable 
time to produce them; as where a man lived 


in Northumberland or Cumberland, he mult have 


a longer time to produce his deeds, than 
where a man lived in or near the town; and 
by the ancient rule, no writ of execution was 
ever allowed to be made out, till after the 
decree was ſigned and inrolled. 

As this rule was anciently purſued, fo it 


ſeems to be well grounded, becauſe the party 
had fair notice to produce his deeds, and an 


opportunity of ſhewing to the court his rea- 
ſon for not doing thereof. Whereas nothing 
is now more common than to take out two 


warrants from the maſter, which are ſerved on 


the party's clerk in court, and on not produ- 
* From day to day. 


Ep cing 
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ting the deeds, and the maſter certifying his 


default, a motion is preſently made, to pro- 


duce them in four days or ſtand committed. 


And this order is ſerved on the party's clerk 
in court; and how it is poſſible for a man to 
roduce them in four days, who lives one 
— miles off, is not eaſily to be account - 
ed for. 1 | 
It is therefore conceived, that upon all 


theſe motions, for a man to ſtand committed 


in four days for not attending to be examined, 
or not producing deeds according to the de- 
cree, the queſtion (tho* this ſeems to be a 
motion of courſe) ought to be aſked, whether 
the party has been ſerved with a writ of exe- 
cution of the decree, and with a ſummonce 
from the maſter (ferved on the party) to pro- 
duce them; if he hath, upon a certificate 


from the maſter, of their not being produced, 
or of his failure to attend and be examined, 


the party is left inexcuſable, and in that caſe 


ought to ſtand committed; and as all com- 


mitments muſt be grounded upon ſome of- 
fence or other, ſo it hath been always taken, 
that the offence committed is by not paying 
obedience to the great ſeal; and the party may 
in this caſe proceed (if he pleaſes, by way of 
attachment); but why a man's liberty ſhould 
be taken away, becauſe the maſter upon two 
ſurnmonces certifies this default, is not very eaſy 
to be accounted for ; notwithſtanding this is a 
practice now uſed, and it is a very old, but 
true ſaying, that no offence can be committed 
but where the great ſeal is ſhewed the party. 


Indeed this is not ſo in extrajudicial matters, 


as in caſes of bankrupts and ideots, becauſe 


they 
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they are never put under ſeal; and the offence 
in that caſe is for not yielding obedience to 
the order ſigned by the Lord Chancellor, 
Lord Keeper, or Lords Commiſſioners, when 


ſhewed to the party, againft whom it is 


made. 


When both parties have been fully heard 


upon the account, the maſter prepares a draft 


of his report, and thereof gives notice by a 
fſummonce for that purpoſe, for either party 


to come and take a copy thereof. And after 


this, there are four days time allowed to 


bring in objections to the draft of the report, 


and they muſt be in writing, and the parties 

are heard thereon (if deſired); and if no ob- 
jections are brought jn, the maſter proceeds 

to ſign his report, at the return of his ſecond 


ſummonce i 
The ancient rule was, that the party ſhould 


never except but where he had firſt objected 
to the draft of the report before the maſter, 
and where there was no objection brought in, 
it was allowed as good cauſe to diſcharge the 


exception; and it were to be wiſhed, that 
this good rule was ſtrictly followed, ſince if 


ed the maſter his error, and the report would 
have been altered in that 2 and . 


never troubled the court. hereas it often 
happens, that the party will conceal ſome 


material objection, and Keep it in * petto from 
the maſter; and when this comes on by way 
of exception, it makes a variance in the re- 


port; and ſo it might have done, if it had 
His own breaſt. 
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M4 = been 


rþ8: 
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been fairly diſcloſed and laid before the ma-- 
ſter ; nor hath the other party any previous 
notice upon what: ground ſuch. an exception 
goes, or upon what foundation it ſtands. And 


it is but too often ſaid, that particular matter 


was never ſtood upon, or inſiſted on before 
the maſter, and that it 1s a new matter which 
the party never heard of before. As this way 
of practicing but too often ſurprizes the par- 
ty, ſo it generally ends in being ſent back to 


the maſter to review his report, and hear the 


parties thereon; whereas if the old rule was 


kept up, viz. that neither party ſhould except, 


but where they had objected before the maſter; 
and if this was allowed as a good caufe (as 
certainly it ought to be) either by motion, or 
coming on of the exceptions to diſcharge them, 
it would very much tend to the eaſe of the 
court, and prevent abundance of rrifling ex- 
ceptions. 

The report when * by the par ihr is 
taken away, and carried to the report office 


and there filed (this is an office belonging to 
the regiſter's office, and either party moves 


in open court, it cannot be done by petition) 


to confirm the report * niſi cauſa; this is al- 
ways done u * eight days perſonal notice to 
the party; if he 


ſhews no cauſe, then u 
an affidavit of the perſonal ſervice of the 
party, and a certificate from the regiſter that 


no cauſe is ſhewn, the laſt . is made ab 
ſolute of courſe, 


bf Unleſ cauſe. 


But 


_ 2 (ſo 22 


T 
N 
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But if the party intends to ſhew cauſe, his Counſel muſt 
counſel muſt prepare and ſign his exceptions, Prepare and 
he may have time upon petition or by motion, — 
to file his exceptions beyond the eight days, 
as where the account hath long depended be- 
fore the maſter, or where the exceptions are 
very numerous, and there is not time to file 
them in the eight days or the like. 


(tho? often complained of) as a recompence 
for that trouble; and the maſter never allows 
more than the five pounds, in reſpect of that 
proceeding, when the coſts come to be taxed. 
It is ſo in a re-hearing of any cauſe, if one, ten 
pounds is to be depoſited ; if a croſs cauſe, 
twenty pounds is the depoſit ; and this is a re- 
compence for that re-hearing. 5 
The exceptions being thus filed, and the five 
pounds depoſited, it is a motion of courſe, 
to ſtay proceedings on the report, on excep- 
tions filed; either party may bring on the ex- 
ceptions by petition, but never by motion; if 
the exceptions are numerous (as but too often 
happens), there being ſometimes twenty, or 
thirty, or forty exceptions to a report, which 
take up two or three days hearing; and where 
the exceptions appear very frivolous (as alſo 
too often happens) the exceptant muſt pay, 
ultra the five pounds depoſited, ten thillings 


“ Beſides. 
for 
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. for every exception, and branch of an ex- 
ception, which is over - ruled; but if the ex- 
ceptant waves any of his exceptions, it doth 
not fall within this rule, becauſe in that caſe 

the court hath no trouble, where the exce 
tion is waved; and there is 4 clauſe always 


added to the order, made on arguing the ex- 
ceptions, that with theſe directions, (that is the 
directions given, on arguing the exceptions) 
the report ſhall ſtand confirmed, and no man 
can except to the ſame matter twice over (nor 
can he add to, or alter his exceptions after 
filed), but by ſpecial leave of the court for 
that purpoſe. OD | 
If a duty is decreed, and the court leaves 
the maler will it to che maſter to appoint time and place for 


If a duty is 


order the pay-PAY MENT, it is uſually appointed to be paid 


ment. at the chapel of the Rolls, between ten and 
OTE twelve; but where the maſter is not directed 
to appoint time and place, he always direds 
payment to be made to the plaintiff ge- 

_ nerally, purſuant to the order on the hear- 


Report being The report being thus confirmed with or 


confirmed, the without exceptions, and the duty fixed and 


ou m_ = eſtabliſhed, the party proceeds to make out a 


execution of writ of execution of the decree, and of the 


| the decree report, order to confirm * ni, and the order 


and report. to make it abſolute; all theſe are contained 
in the writ of execution, and are put under 

ſeal (a true copy being made thereof); the 

party is perſonally ſerved therewith, unleſs he 

abſconds, and then upon affidavit made there- 

of, the court will order that ſervice of hb 


„ Unleſs, 


clerk 


— 
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clerk in court ſhall be good fervice of the 
party, and the ſeal muſt be ſhewed to the 
clerk in court at the time of ſervice; and as 
is before obſerved, there can be no writ of No writ of 
execution till the decree is enrolled ; the duty execution till 
is demanded of the party by a letter of at- — 
torney under the hand and ſeal of the plaintiff,. 
impowering the perſon who ſerves the writ 
of execution to demand and receive it. 
hut if the duty is made payable at the 
Rolls chapel, the party or his attorney who 
is appointed to receive it, muſt wait there 
from ten to twelve; and if no body comes, 
or the duty is not paid, being demanded, 
upon affidavit of ſervice of the writ of exe- 
cution under ſeal, and a demand made of 
the duty, and a refuſal of payment, the 
clerk in court, by the ancient rule, always 
made out an attachment for breach of the 
decree (the proceedings whereon are herein 
before ſtated) ; but the late practice hath been 
to move for a commitment, and if the old 
rule of the court is to be altered in any caſe, 
it ſeems reaſonable in this, viz. To ſhorten 
the proceſs of the court in caſe of a breach 
of a decree; for if the whole proceſs of the 
court is in this cafe to be run over again 
from attachment to the ſequeſtration ; it may 
be near twelve months before it can be re- 
gularly done. And if the party runs away 
in the mean time, the ſaitor (after being kept 
out of his debt many years) may by ths de- 
lay loſe his demand; yet even here all prac- 
ticers doubt whether this way of proceeding 
by commitment, anfwers the chief end of 
| | is. 


— 
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its late inſtitution; however this is diſcretio- 
nary in the court, to do it or not, as they 
pleaſe. DE 


4 8 


CHAP. . 
Of the Bill of Revivoz. 
- 1 F the party died pending the ſuit, by the 


civil and canon law, they had a * citatio 

ad reaſſumendam cauſam, hut then it muſt ap- 

pear to the judge by the proof, that the party 

was dead, for it was not enough for the 

judge to know it in his private capacity, but 
it was neceſſary that it ſhould be proved 

judicially to him; but this proceſs lay only 

againſt the heir of the defendant, and for 

the heir of the plaintiff, and ſo from heir to 

heir F «/que ad concluſionem in cauſa, and even 

after ſentence, to have execution of the ſen- 

tence pronounced. | 
Who is inti- Analogous to this in the court of chancery, 
led to a bill is the bill of revivor, and the ſubpœna 8 ad 
of revivor. xrevivendum, is the ſame as the * citatio ad reaſ- 
2 ſumendam cauſam; and this ſubpoena is on 

in Cb. 4+ 49 for the heir, executor, or adminiſtrator, whe 
came in in privity, as they call it, that is in 
immediate repreſentation to the party litigant 

deceaſed; for a deviſee or aſſignee of any 

plaintiff cannot have ſubpœna F ad revivendum, 


* Citation to reaſſume the cauſe. f Even to the 
concluſion of the cauſe. Jo revive. | | 
after 
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after the deceaſe of ſuch plaintiff; and this is 


for two reaſons : 
Firſt, Becauſe they looked upon a ſuit to 


be a * choſe in action, which was not aſſignable 


over for fear of maintenance; but this reaſon 


has been long fince obſolete in the court of 
chancery, where they allow the aſſignment 
of ſuch intereſt. „ 
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But the ſecond and better reaſon is, becauſe Ch. Caf. 12 3. 


where the party deviſes or affigns his intereſt 174. 


and dies; if the deviſee or aſſignee were to £9: Abr. 2. 


bring his bill of revivor againſt the defendant, Þ: *: 


the heir or executor would be pretermitted, who 


might have a right to conteſt ſuch diſpoſition, 


and therefore he muſt bring his original bill, 


and make the heir or executor a party. 


There is no anſwer abſolutely neceſſary to No anſwer 


a bill of revivor, for the cauſe will ſtand revi- neceſſary to a 


ved without any anſwer, becauſe the ſubpœna bill of revivor. 


brings the repreſentative into court, and bein 
there, upon motion after the return of the 
writ, the cauſe ſhall ſtand revived againft 


him; for when the heir don't ſhew any thing 


to the contrary, the appearance of the an- 


ceſtor by the attorney continues to him, as 


if there had been no demiſe ; but the defen- 
dant may for his benefit put in any plea or 
anſwer, and ſhew that he is not heir, or has 
not the like intereſt, or that there is not the 
lame cauſe of complaint againſt him. 


The bill of revivor muſt purſue the ori- Plaintiff muſt 
ginal bill, becauſe otherwiſe it 1s not. a revivor purſue the ori- 


of the ſame ſuit; and if there be a variance 


between that and the original bill in any ma- 


20 
therwiſe good 
cauſe of de- 


terial point, the defendant may demur, and murrer. 


upon 
* Thing. 
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its late inſtitution; however this is diſcretio- 


nary in the court, to do it or not, as they 
pleaſe. | 


CHAP, IS. .-- 
Of the Bill of Revivoz. 
1 F the party died pending the ſuit, by the 


civil and canon law, they had a * citatio 

ad reaſſumendam cauſam, ut then it muſt ap- 
pear to the judge by the proof, that the party 
was dead, for it was not enough for the 
judge to know it in his private capacity, but 
it was neceſſary that it ſhould be proved 
judicially to him; but this procels lay only 
againſt the heir of the defendant, and for 
the heir of the plaintiff, and ſo from heir to 
heir F uſue ad concluſionem in cauſa, and even 
after ſentence, to have execution of the ſen- 
tence pronounced. SD 
Who is int: Analogous to this in the court of chancery, 
ded to a bill is the bill of revivor, and the ſubpœna $ ad 
of revivor. revivendum, is the ſame as the“ citatio ad reaſ- 
2 ſumendam cauſam; and this ſubpoena is only 
in Ch. 445 49 for the heir, executor, or adminiſtrator, who 
came in in privity, as they call it, that is in 
immediate repreſentation to the party litigant 

_ deceaſed; for a deviſee or aſſignee of any 
_ plaintiff cannot have ſubpœna $ ad revivendum, 


| „Citation to reaſſume the cauſe. + Even to the 
concluſion of the cauſe. Jo revive, 


after 
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after the deceaſe of ſuch plaintiff; and this f Is 
for two reaſons : 

Firſt, Becauſe they looked upon a ſuir to 
be a * choſe in action, which was not aſſignable 
over for fear of maintenance; but this reaſon 
has been long fince obſolete in the court of 
chancery, where they allow the aſſignment 
of ſuch intereſt. 

But the ſecond and better reaſon is, becauſe Ch. Caf. 123, 


| where the party deviſes or aſſigns his intereſt 174. 


and dies; if the deviſee or aſſignee were to Ed. Abr. 2. 
bring his bill of revivor againſt the defendant, P: * 
the heir or executor would be pretermitted, who 
might have a right to conteſt ſuch diſpoſition, 
and therefore he muſt bring his original bill, 
and make the heir or executor a party. 

There is no anſwer abſolutely neceſſary to ts 
a bill of revivor, for the cauſe will ſtand revi- neceſſary to a 
ved without any anſwer, becauſe the ſubpœna bill of revivor: 
brings the repreſentative into court, and being 
there, upon motion after the return of the 
writ, the cauſe ſhall ſtand revived againſt 


him; for when the heir don't ſhew any thing 


to the contrary, the appearance of - the an- 
ceſtor by the attorney continues to him, as 
if there had been no demiſe ; but the defen- 
dant may for his benefit put in any plea or 
anſwer, and ſhew that he is not heir, or has 
not the like intereſt, or that there is not the 
lame cauſe of complaint againſt him. 

The bill of revivor muſt purfue the ori- Plaintiff muſt 
ginal bill, becauſe otherwiſe it is not. a revivor purſue the ori- 
of the fame ſuit; and if there be a variance 8 el 
between that and the original bill in any ma- 


cauſe of de- 
terial Point, the defendant wy demur, and murrer. | 


upon 
. Thing. | 
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upon ſuch demurrer the bill of revivor ſhall 
be diſmiſſed ; but if any thing happens by the 
abatement, that makes it neceſſary to add a 
new charge, that may be inſerted in the bill 
of revivor, as the may pray a dif. 
covery of aſſets in the hands of the heir or 
executor, and the defendant ſhall be obliged 
-— th anſwer thereunto. 
— A cauſe cannot be revived in part, but 
part. the whole proceedings, bill, anſwers, and or- 
ders made in the cauſe, muſt ſtand revived, 
for the revivor is but a continuance of the 
lame ſuit; and it cannot be a continuation of 
_ fame, unleſs it proceeded where the other 
off. | 
How to revive Proceedings i in croſs cauſes are not revived 
in croſs cauſes. without a bill of revivor in each, becauſe 
each laintiff is maſter of his own cauſe, and 
ther if the plaintiff revive againſt the heit 
of the deferens, that does not make it ne- 
ceflary that the heir of the defendant ſhould 
revive the croſs cauſe againſt the plaintiff, un- 
| leſs he pleaſes. 

_— If a * feme ſole anſwers, and afterwards 
marries pendente lite, this does not put the 

feme fol — . plan under a neceſſity to revive £ 
| — na ceedings, becauſe ſhe by her own act cannot 
ſwered. alter the condition of the plaiatiff*s ſuit, but by 
leave of the court the huſband may be made a 
Praft. Reg. in party, and if in ſuch caſe the plaintiff brings 
— * No füt bill of revivor, it ſhall be diſmiſt with coſts, 


-can be revired becauſe no ſur can be revived that was never 
chat was nevergbated. 


Woman. + Pending the fait. 5 


| MYSEVM 
BRITANNICVM 


complaint or not, at her election, becauſe the 


mined upon interrogatories, whether before 
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But if a * fewe plaintiff marries, here by Pract. Reg. in 
her own att ſhe abates her fuit, becauſe ſhe Chan. —_— 


— no pore to continue any judicial _ — 


as rg age; it is transferred malt fre. 
as . therefore the huſband = 


muſt exhibit his bill of revivor to recontmue 


the ſuit ; but in the former caſe, the huſband 
took her with the ſuit attached to her. . 


If a bill be exhibited againſt + baron and In a ſuitagainſt 


* fome, and the huſband dies, the ſuit is abated, f baron and 


and a bill of revivor muſt be exhibited againſt eme. if bn 


the wife, becauſe ſhe is not obliged to abide agree 


© muſt revive. | 


by the anſwer, which was pur m under the 
power of her huſband. 

But if a man and his wife be plaintiffs and When feme 
the defendant anſwers, and the hufband dies, plaintiff has it 


the wife has it in her election whether ſhe will © in her election 


exhibit a new bill, or proceed on the old one ables new 
by revivor; for ſhe may change her cauſe ef pl. 
former ſuit was commenced, when ſhe was 
under the direction of her huſband. 
Where baron and *feme are plaintiffs, touch- 


ing a ye made to them to make them, 


leaſes for their lives; there, if the wife dies, the 
huſband need not revive, becaufe he claims 
in his own right, and not in the right of his wife. 
If a“ feme ſole exhibits her bill, and marries, 
and the defendant- anſwers, and after would 
take advantage of the plaintiff's proceedings 
without reviver, the defendant hall be exa- 


his anſwer, he knew of the plaintiff's mar- 
riage; and it fo, then the plaintiff ſhall pro- 
ceed without revivor, for there is no need to 


ſub- 


Woman. + Haſbuad, | * Wife, 
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Rule. 
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ſubpœna the defendant to appear, where after 
knowledge of the abatement, he appears and 
anſwers * gratis without it, and he waves 


the benefit of the ſubpoena by the anſwer. 


It is an univerſal rule, that wherever 2 
death happens, and yet the right ſurvives, 
and the cauſe is in the ſame plight and con- 
dition after the demile, as it was before, there 
is no need of the revivor, becauſe no other 
perſon is to be ſent for, nor any other perſon 


to be made party to the complaint. 


But where the right does not ſurvive, or 


there is any alteration by the death of any of 


the parties, there you cannot go on without 
revivor, becauſe there will not be proper par- 


ties, unleſs all parties in intereſt be before the 


court; and if there be an alteration by death, 
all parties in intereſt cannot be before the 
court, unleſs the repreſentatives of the deceaſ- 


ed be brought into court. 


If an executor + durante minore ctate, e- 
hibits a bill, and the infant comes of 
there needs no bill of revivor, becauſe it is 


a continuation of the ſame repreſentation. 


pract. Reg. in If there be ſeveral plaintiffs, and the de- 


Chan. 45. 


2 Ch. Caf. 8 


, fendant dies, ſome of them may proceed with- 
o out the reſt to revive, becauſe the obſtinacy 
of ſome of the parties ſhall not hinder the 
reſt from aſſerting their intereſt ; but it ſeems 
proper to make ſuch former plaintiffs de- 
fendants, that they may be concluded 1 in in- 
tereſt for not joining, | 


* Gratuitouſly. + During the nonage of an in- 
2 


fant. 
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If a plea of outlawry ſtands allowed where- 

by the ſuit is put off * fre die, and afterwards 

the outlawry is reverſed, the plaintiff muſt 

bring his bill of revivor, becauſe that ſuit 

being abated, the defendant has no day in 

court, and therefore muſt be brought into 

court by a new fu i 
After a decree is ſigned and inrolled, if the + 

defendant dies, they may have a ſubpana 

F ſcire facias, which will revive it againſt the 

heir or executor of the defendant ; this was 

formed from the F ſcire facias at common law, 

for when the decree is inrolled, it is in nature 

of a judgment, and a ſubpoena ÞF ſcire facias 

is, that the heir or executor may ſhew cauſe, 

why there ſhould not be execution. = 8 
There can be no demurrer put in to the * oa — 

ſubpœna ſcire facias, for that ſubpœna is 8 = 

not of record, nor any where filed, and there- 1. Eq. Abr. 41. 

fore the defendant muſt upon motion ſhew p. 12. : 

cauſe at the return of ſuch writ, why he ilÞ-£q-Rep. 

ſhould not be charged. _ 18. . 

As they have a ſubpœna f ſcire facias after 135. 
inrollment, ſo they may have a bill of revivor, 
for the F ſcire facias is formed according to 
the notion of the common law, and the bill 
of revivor upon the canon and civil law; and 
therefore in a court of equity, the plaintiff 
has his election of either of the remedies. 

If a fingle woman brings a bill, and marries p,,q. Reg. in 
pending the ſuit, it is abated, and the and her Chan. 1. 
huſband muſt revive, and ſerve a fubpoena Ed 4br.r.p. 
dad revivendem; and the time for anfwering . 


* Wikbout day. + To ſhew cauſe. $5 Torevive. | 
* being 


e 


a a 
re 


Idid. 


Ibid. 


no motion can regularly be made, till the 
order for reviving the proceedings is ſerved. 
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being out, it is a motion of courſe to revive 
the proceedings. 

But this is not ſo, where a bill is 
againſt a ſingle woman, for if ſhe marries 
the ſuit is not abated, it goes on againſt ber 
and her huſband, without any revivor. f 

If a plaintiff dies pending a ſuit, it is abated, 
and his executor or adminiſtrator muſt revive 
the cauſe before he can proceed therein; and 
all theſe orders for the revival of proceedings 
muſt be ferved on the adverſe clerk in court, 
to the end he may take notice the ſuit is re- 
vived, and that ſuch revivor 1s right, and 


So if a defendant dies, the ſuit is abated; 


and if it is a perſonal demand againſt him, 
the bill muſt be to revive and anſwer, and the 
| ſubpoena is * ad revivendum et reſpondendum, 
And this bill prays either an admiſſion or dif- 


covery of aſſets, from the legal repreſentative 
of the dead party. 


It is generally held, that if the executor, 


or adminiſtrator of the dead defendant, ad- 


mits aſſets ſufficient in his hands, to anſwer 


the demand in queſtion ; this is good, but in 


ſome caſes the court will not allow it to be 
ſo, tho* this rarely happens: indeed if the 
heir, or executor ſets forth the yearly value of 
the real eſtate ſubjected to debts ; this is good, 
becauſe the real eſtate cannot run away; but 
after an admiſſion of perſonal aſſets, it may 
be in the power of the party, either to waſte 
or run away with them; or in | this caſe, no- 


* 10 revive and anſwer. 


= 
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thing but the perſon of the party is ar ſtake ; 


and there may be caſes where two executors 


are appointed, one refuſes to act, and the 


other, who is inſolvent, poſſeſſes the whole 


aſſets; and therefore when any of theſe caſes 
pear to the court, or where the party, who 


poſſeſſes the aſſets, is in dubious circumſtances, Thecourt will 
it is no new thing for the court to oblige him obligetheexe- 
to ſet forth the very aſſets * in ſpecie, to the cutor. & to 


end the plaintiff may purſue and follow them, 
and know where they are, and how to come 


done in extraordinary caſes. 

But where ſtrangers, or even debtors to the 
eſtate, are made parties to the bill of revivor, 
and a diſcovery of aſſets ſought thereby, as 
againſt them, they ſhall never diſcover them 


to any one but to the executor or adminiſtra- 


tor of the party, who alone can recover them, 
eſpecially where. the executor or adminiſtrator, 
by his anſwer, hath admitted aſſets; for a ſtran- 
ger, where there is no privity of eſtate be- 
tween him and the teſtator, ſhall never ſue 
ſtrangers who are no- ways accountable to 
him. : 5 


Indeed if the executor or adminiſtrator ap- 
pears plainly to the court to be inſolvent; caſes 


may be found out, where the court will lay 
their hands on the aſſets; but this ſcarce ever 
happens, not can the court ſtrictly ſpeaking 
oblige any executor to give ſecurity to anſwer 


the debt. It was the teſtator that made him 


his executor, and appointed him to ftand 


PF Specrfically. 


N 2 5 in 


ſet forth the 
aſſets in ſpecis 
s if they ſee O- 
at them; but this rarely happens, and is only caſion. 


— — 
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A ſubpœna 


ſcire facias is 


only after in- 


rolment and 
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in his place, and if he waſtes or runs away 
with the aſſets, there is No helping it. 
If an executor or adminiſtrator, upon a bill 
of revivor, does by his anſwer admit aſſets; 
and the plaintiff, upon coming in of the an- 
ſwer, revives his ſuit, and proceeds in the 
original cauſe upon the revivor, he ſhall never 
afterwards refer the anſwer for inſufficiency; 
for this he ought to have done at firſt, and 
before he proceeded to revive the original 
cauſe, his doing whereof is an admiſſion, that 
the anſwer was full and perfect, or otherwiſe 
he might have excepted thereto, and had the 
opinion of the court thereon; but then he 
could not have proceeded to revive, till be 
had got over that point. 

If a decree obtained againſt the anceſtor is 
ſought to be carried into execution, there are 
two ways of doing it. If thedecree is inrolled, 
the party may ſue out a ſubpcena againſt the 
heir, to ſhew cauſe — — but this 
is only after an inrolment, and not before, and 
the party muſt, at the return of the ſubpœna 
ſhew cauſe, if he hath any, againſt the de- 
cree. 

Or the plaintiff may bring his bill of revivor 
to carry the decree into execution ; and this is 
the ſureſt and ſafeſt way ; for where the de 
cree was obtained againſt the anceſtor, and his 
heir does not claim under that title, but by 
virtue of another title paramount, there the 


- decree can never be carried into execution 
againſt him; as where an eſtate is decreed 


againſt a man, and his heir inſiſts his father 


| had no title thereto, or was only tenant for 


life thereof ; the decree in that caſe can never 


de 


Chap. 9. Forum RoMANUM. 


be carried into execution againſt him, he is 


at liberty to controvert the juſtice and validi- 


ty of that decree; he may make a new de- 


fence from what his anceſtor did, and vary 
his caſe as he ſhall be adviſed, and the parties 
go into a new examination of the matter, and 
hear the caufe * de novo, and the court judges 
whether the decree is right or not, and may 
affirm or reverſe it at their pleaſure. | 
But where one man obtains a decree againſt 
another for a real eſtate, and the party dies 
before the plaintiff is put into poſſeſſion; in 
that caſe, if the heir at law claims the eftate 
by deſcent under his anceſtor, or as deviſee 
under him, he ſhall never controvert the ju- 
ſtice of the decree, tho' his anceſtor ſhould 
have miſtaken his defence ; nor ſhall he be 


at liberty to make a new defenee, or enter 
into new proof, ſo as to overthrow the 


former decree, eſpecially where it appears to 


the court, that the decree hath been of an an- 


cient ſtanding. 


No bill of rgvivor can be brought where it 
relates to coſts only, unleſs the coſts are taxed, 
and a report made in the life time of the 


party; for this is + ai per ſonalis S moritur 
cum perſona. Bacon. But it, by the decree, 


the party is to pay a ſum of money, or if a 


duty is decreed, if he is to deliver over a bond, 
or deeds or writings, or if any thing is an- 
nexed to the decree, beſides coſts, the ſuit 
may be revived, but it can never be revived 
for colts only. 


Again. + A perſonal action, and dies with the perſon. 
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A bill to diſ. So if a bill is brought by an heir at law, 
e e _ or by any other perſon, againſt a m 
-. rg jointreſs, whereby the party would avoid 


te Or jun 
1 nn the jointure or mortgage, under pretence his 


| the plaintif anceſtor was only tenant for life; and if he 


would defcat ſet ks for a diſcovery of deeds and writi 

N 2 to avoid the title of the mortgagee or — 

diſcovery, un- tr ſs, he ſhall never have ſuch a diſcovery, un- 

leſs the plain- leſs he by his bill ſubmits to confirm the title, 

tiff wil con- and then he ſhall. 

firm the tile. And fo if a jointreſs prays a diſcovery, 
againſt an heir at law, of deeds and writings, 
it the heir ſubmits by anſwer to confirm the 
jointreſs's title, ſhe ſhall have no ſuch diſ- 

a cover 

8 tef; 80 7 a man ans his wil. and afierwands 

tator afcer- mortgages his eſtate, it is but a revocation 


| wards mortga- a - pro tanto, and the deviſee ſhall redeem, and 


ges, it is a re- the eſtate go to him, and not to rhe he's at 


vocation pro la 
5 


tanto only. 


1 H A P. = 
Ok the bill of review, and of "the 
appeal, 


Maranth. 362. * HE ſentence by the canon and civil were 
two fold, interlocutory and definitive. 

"The interlocutory was any orders pronoun- 

ced by the judge in the cauſe touching the 
proceedings, before they came to a definitive 


* For ſo much. 
ſentence: 
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ſentence, and the interlocutory order is always Ibid. 362, a. 
alterable before the definitive ſentence. 7.364. . 41. 
The definitive ſentence muſt always be in 
writing, and cannot be altered after it is pro- 
nounced and ſigned by the judge; but after it 
is ſo ſigned, they might appeal to a ſuperior OD 
juriſdiction ; but; where they were in the laſt Ibid. 363. n. 
reſort, as when it came up to the prince, there 3. 
they might appeal from the prince uninformed, 4 dreas Val. 
to the prince better informed, which was in jen. 383. 
nature of a review of the ſame ſentence. is 
Thus it is in the court of chancery, for 
all orders are interlocutory, till they come to 
the definitive ſentence, which is ſigned by the 
court; for that ſentence ſigned and inrolled 
is the definitive ſentence in the cauſe, and all 
Yeparations before that, are but interlocutory ; 
for the decree pronounced on the hearin 
which is taken down by the regiſter, is but an 
interlocutory ſentence, till it comes to be 
ſigned by the judge of the court and in- 

Hence it is, that if the counſel are diſ- 
ſatisfied with the ſentence or decrce, as it is 
firſt pronounced, they may ſign a petition for 
a re-hearing, and the court will grant one 
re-hearing at leaſt, before they ſign and in- 
roll ſuch decree. : 

Upon this re-hearing, any exhibit may Any exhibit 
be proved “ vivd voce, as upon the original may be pro- 
hearing; but no proof can be offered of any ved wk Gran 
new matter, without ſpecial leave of the court, ow beat 
which is ſeldom granted. e 


. by wade mand. © | 
N 4 When 
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When ſuch decree is pronouneed, he for 
whom ſuch decree paſſes, is to make out a 
draft of the ſame, which is to be ſhewed to 
his counſel, who finding the ſame agreeable to 
what was pronounced by the court, is to ſubs 
ſcribe his name thereunto, and then ſuch 


draft is to be delivered to the attorney of the 


adverſe party, to conſult his counſel, who is 


likewife to ſubſcribe the ſame, or otherwiſe tg 


give his exceptions in writing under his hand 
to the ſaid draft, within eight days after the 
ſame was delivered to the attorney ; and if he 
delivers any exceptions, the difference is de- 


termined by the court, but if no ſuch exce 
tions are delivered, then the officer is to make 


it upon the votes, according to the draft pe- 
ruſed by the counſel, in whoſe favour the 
decree paſſes; and in all caſes, the officer firſt . 
figns ſuch decree, and then ir is ſigned by 


the judge, which is an authority for the offi- 
cer to inroll it among the records of the 


court. 
When ſuch decree is inrolled, it can 
never afterwards be altered without a bill of 


review and reverſal, unleſs there be an appa- 
rent error in caſting up the ſums upon the 


face of the decree, for that being a meer miſ- 


take of the officer in drawing up the decree, 
and only the error of the clerk, it may be 


rectified upon motion without a bill of review; 
ſo likewiſe, if ſome part of the decree be 


omitted in the inrollment, that may be cor- 
rected upon motion ta. the court, becauſe it 


* Quzere; If this not diſuſed in modern praftice. 
8 -W:. 
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is likewiſe * vitium ſcripiorisz and therefore, 
by leave of the court, it may be corrected and 

nan 5 
oo x be any error in the judgment Bill of review 
of the judge, that cannot after inrollment be cannot be filed 
corrected, but by the bill of review, and this without leave 
cannot be filed but by leave of the court, GIGS. 
becauſe the chancery being the court of the 
prince, and in the laſt reſort, the decrees of 
the prince are not to be changed or altered, 
without leave. LO 

And this is never done but upon terms, 
the rſt is, that obedience be actually paid to 
the ſentence, as far as it can be paid without 
prejudice to the right of the party in the 
cauſe ſo to be reviewed; for if ſuch obedience 
be not paid to the ſentence, it is preſumed that 
ſuch bill of review is only brought for delay, 
and not upon any real grievance to the party; 
but where the ſentence is performed in man- 
ner aforeſaid, there it is plain that ſuch bill 
is for the ſake of right, and not for de- 
lay. 
But where the performance of the decree 
would prejudice the right of the party in the 
cauſe to be reviewed, as where the decree is 
to deliver up deeds or to cancel them, there 
the plaintiff is not obliged to perform ſuch 
decree, on exhibiting his bill, becauſe if he 
ſhould prevail on ſuch review, the court 
cannot by their decree put him in the fame 
ſtate and plight he was in before; and ſo if 
the court ſee good cauſe, they can difpenſe 
with the performance of any part of their 


* The tranſcriber's fault. 
decree 
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decree, upon giving good ſecurity for the 
performance. 5 2 
The ſecond requiſite is, that a ſum of 
money be depoſited in court, to anſwer the 
expence of ſuch bill of review; at firſt it 
was but ten pounds, afterwards twenty pounds, 
and now it is riſen to fifty pounds. 
* Thirdly, They can examine to nothi 
that was in iſſue in the original cauſe, unleſs i 
be any matter happening ſubſequent, which 
was not before in iſſue, or upon matter of re 
cord, or writing not known before; for if the 
court ſhould give them leave to enter into 
proofs upon the ſame points that were in 
iſſue, that would be under the fame miſchief, 
as the examination of witneſſes after publica 
3 tion, and an inlet into manifeſt perjury. 
8 After a diſmiſſion of the firſt bill of re. 
Waren. view, there can be no other, becauſe it 
471. would be infinite, and * expedit reipublice 
Princip. Leg. fit finis litium. 8 
&C. 43. None but parties and privies, as heirs, exe 
| cutors, or adminiſtrators, can have this bill a 
review, ſince no body elſe can be aggrieved 
by ſuch decree, becauſe it can only be revived 
upon ſuch privies. RD 
Where a duty No bill of review can be brought to te 
is decreed no Verſe or ſet aſide a decree, till after the decrees 
dill of review inrolled, and the party depoſits fifty pounds 
88 on the bringing thereot ; and where a duty 1 
1 I decreed, no bill of review lies till the duty is 
paid, and the decree performed, unleſs in 
ſome- ſpecial caſes, where the court will per- 


® It is for the public good that law faits be & 
termined. | 


mit 
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mit the party to do it, on giving ſecurity to | 
perform the decree ; where deeds and writings 
are decreed to be delivered up, the party 
muſt do it before he is admitted to bring his 
bill of review; but where the party is by the 
| decree to extinguiſh his whole right to the 
thing in queſtion, as where he is either to con- 


= 2, 8 


5 


ng vey or releaſe his right, he ſhall in this caſe be 
It admitted to bring his bill of review before 
ch that is done; for otherwiſe when his right is 
re- extinguiſhed, there is an end of the bill of 
te review. r | 55 8 
Ito The bill of review is to aſſign proper er- Bill of review 
. rors againſt the decree and proceedings; it is to aſſign 
| ' | errors 
” muſt be error apparent upon the face of the! | RY 


record of the court; fince the court cannot 8 and ff ay 
judge beyond that. If any new deed is found new matter a- 
out, or a new diſcovery made ſince the hear- riſes after the 
ing, which the had not knowledge of at _ which 
the hearing, and hath ſince then come to the n d dot. 
knowledge of it; he muſt annex an affidavit gþly come to 
of that matter, and pray an anſwer of the ad- the knowledge 
| verſe party, and he muſt, upon filing his billof at the hear- 
of review, ſerve the party with a ſubpœna e. _ 
ad revivendum. 2 davit of it. 
The party generally ſpeaking puts in the 
uſual demurrer, that there is no error in 
the decree z he rarely or ever anſwers unleſs 
ordered theretq by the court. There was one 
precedent where ſuch a demurrer was allowed, 
tho* the party had ſince the decree, come to 
the knowledge of two letters, which ſeemed 
to overthrow the decree, and all the proceed- 

ings dependant thereon ; and the court in that 


* To revive. 
caſe 


1983 


place, it might overthrow all the decrees. in 
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cafe would not put the party to anſwer 0 
thoſe two letters, but allowed the dem 


The reaſon given in this cafe was, that the 


party might have found out theſe letters be- 
fore the hearing, ſince be had them in his own 
cuſtody ; and if this practice ſhould take 


the court; and if this ſhould be allowed as 2 
precedent, a man might take up his defence 
when he pleaſed ; whereas his KI defence 
ought to be made at once, and before the 
hearing. It is ſaid the lords reverſed the al- 
lowance of the demurrer, and ordered the 
party to anſwer to the bill of review; but 
this precedent may be found out whenever 
there is occaſion for it. 

Certaiply the reverſes ia the banks of Jords 
was right; for the letters relating to the part- 
nerſhip were found after the decree, - which 
the party had no knowledge of, though they 


happened to be in his cuſtody, they ought 10 
be taken under conſideration even afrer a de- 


cree ſigned and inrolled; but then the pany 
in whoſe cuſtody the papers. were, mult give 
an account of their manner of coming to light; 
and in this caſe theſe letters were ſent in trunks 
from Hamburgh, where he had no reaſon to 
ſuſpect there were any papers relating to the 


_ cauſe; ſo the finding of them was as much 


caſual after the decree as if they had not been 
in the party's cuſtady; and any matter caſual- 
ly coming to light after a decree, that would 
make an alteration in the decree, ought to be 
taken into conſideration upon a bill of review; 
and therefore they reverſed that part by the 

ecree 
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decree which eſtabliſhed the demurrer to the 
bill of review, without compelling the defen- 
dant to ſuch bill of review, to anſwer to the 
The demurrer being ſet down to be argued, 
the court proceeds to affirm or reverſe the 
decree, and the prevailing party takes back 
the fifty pounds depoſit. Bi 
As there are always ſix months allowed 
the party to inroll his decree, if he comes to 
inroll it after that time, he muſt apply by 
petition to the court vo inrol it * nun pro tunc, 
and this is always granted; but it is conceiv- 
ed ſuch an order ſhould be paſſed and entered 
with the regiſter, the proper repoſitory for 
all thoſe orders; and though this is never done, 
yet a caſe may fall out, where it may be of 
fatal conſequence to the party; for ſuppoſe 
one of the errors aſſigned by the bill of re- 
view ſhould be, that by the ancient rules and 
practice of the court, the decree is to be in- 
rolled by ſuch a time, and yet upon the face 
of the inrollment it appears to be inrolled af- 
terwards, without any leave or order of the 
court for its being ſo; for the day of ſign- 
ing the decree always appears upon the face 
of it; and if it falls out that there is no order 
entered with the regiſter to inroll the decree 
| * pro tunt, how will ſuch an error or 
miſtake be ever cured or got over; and there- 51... « 
fore it were to be wiſhed, that all thoſe or- as fa ng 
ders to ſign decrees * nunc pro tunc, were en- order when a 
tered with the regiſter, to obviate a fatal decree is to be 


error which one time or other may fall out. wg 
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And much leſs (according ng to late pradtice)/ 
is ever an order ſigned by the maſter of the 
rolls, to. ſign and inroll a decree, when the: 
time is elapſed, * nunc pro tunc, thought a ſuf- 
ficient reaſon for the lord chancellor to do 
it, becauſe it is his hand alone that gives 
| ſanction to the decree; and though it is made 
at the Rolls, this is nothing, becauſe the de- 
cree when inrolled is the decree of the c 
and the concluſion is, It is therefore this 
% day, (viz. ſuch a day and year) ) Owdered, 
« adjudged and decreed. by the Right 
« Hon. Sir Robert Henly, Knt. Lord 
aof the Great Seal of Great Britain, and by 
<* the power and authority of the high and 
* honourable court of chancery, 
„ adjudged and decreed, (fo and ſo).” “ 
And how is it poſſible for an inferior offi- | 
cer (as the maſter of the Rolls is) to dire& 
the ſuperior officer to ſign and inroll the 
decree, or how the great ſeal can juſtify the 
doing of this by any authority but their own, 
| where it is ſolely lodged, deſerves confidera- 
tion. 
Appeal from Towards the latter end of King Charles the 
Chap. to the rſt, the houſe of lords afferted their juriſ- 
lords is upon diction of hearing appeals from the chancery, 
14 pe which they do upon a paper petition, with- 
Vaudry v. Out any writ directed from the King; and for 
Pannell, 2 Rol. this their foundation is, that they are che 
| Abr. 318. great court of the King, and that therefore 
£74 SHE 6 the chancery is derived out of it, and by 
1 oll Rep. 246. conſequence, that a petition will bring the 


331. n... them. "TY 
1 Bacon'sAbr. 


584. -. Now for FRE | 
| con- 
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controverted by the commons in the reign 
Charles the ſecond, but is now pretty well 
ſubmitted to, becauſe ir has been thought too 
much, that the chancellor ſhould bind the 
whole property of the kingdom, without ap- 


As to the execution of the decree, when 
the decree is * in rem, there an injunction 
is awarded by the decree of the court, to put 
the party in poſſeſſion, which iſſues imme- 
diazety. 7 Dn” | 
But when the decree is f in perſonam, then 
there is a writ of execution of the decree, 
and in chancery the decree itſelf is inſerted 
in the body of the writ, and in the exchequer, 
annexed to it. 
If the defendant does not perform it, on 
affidavit of ſervice, and of the non-perfor- 
mance, an attachment iſſues, ſo proclamation, 
commiſſion of rebellion, ſerjeant at arms, and 


ſequeſtration. 9 2 5 ; 
Baut if the ſheriff returns & cepi corpus, and No bail on an 
lets him to bail, which he ihould not do, attachment for 


of the decree ; there a ſequeſtration is granted 'ormance of a | 
immediately; fo if he be brought up by C 


tumax; and the ancient way of puniſhing the 


* Againſt the eſtas, + Againſt the perſon. 


I have taken the Body. Have the body, a writ 
ſo called, becauſe it commanded the ſheriff to have the 


| body on ſuch a day and at ſuch a place. In con · 


tempt, 


con- 


of / 
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contumany was by impriſonment; but after 
rhe ſequeſtration proceſs obtained, then 


N was 
not thought enough to puniſh the evil con- 
ſcience of the party by impriſonment, bu 
likewiſe to compel him, where he ap 

do be a priſoner, to make ſatisfaction“. 
When plain- Where a man does not proceed on a decree 
— > von for a year and a day, the plaintiff muſt hays 
— ſubpcena + ſcire facias, or bill of reviver, 
' becauſe the decree, as well as the judgment 
at law, after ſuch time, is ſuppoſed to be re 
leaſed, diſcharged, or performed, and there. 
fore the defendant ought to have a day in 
court to ſhew it, which he cannot have, with 

out ſuch proceſs. IM 
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CHAP. XI. 

Dk injunckions, elecktons, ſupplicavits, 
and ne creat regnos., 

Ijunionare } N JUNCTIONS are of various kinds; 


of various there are many things which the partie 
Kinds. are injoined from committing and doing, 


which cannot be here taken notice of. 


* 4 motion for a ſequeſtration againſt a priſoner in ili 
Fleet, for not paying the rents and iſſues of an eflate 10 4 
'recetu#r appointed by a decree of this court, was denied by 
my Lord Keeper Henley; his Lordſhip being of opinion, that 
it was too much for a court of equity to order double execution. 
Note; the regiſter produced a precedent of ſuch an order made 
by the late Lord Chancellor Hardwighte, on a like occaſion; 
but his Lordſhip thought the cir of the profent caſe 
tvere different : and this was beten the Attorney General 

2 Tancred at the laſt ſeal before Hilary term 1758. 
7 To ſhew cauſe. | 
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1. Where tenant for life is committing of Where tenant 
waſte, in cutting down young timber, or nua! 
breaking up or plowing ancient meadow or junction a- 
paſture, or doing other waſte, the tenant in gainf tenant - 
tail ſhall have an injunction upon certificate tor life. 
of filing of the bill, and ſhewing an affidavit 
of waſte committed; and this till anſwer and 
further order, for timber once cut down, can- 
hot be ſet up again. 6 a 
2. If a man be tenant for life without im- Where tenant 
eachment of waſte, a remainder to his = — 
firſt and every other ſon in tail, though by 1 
virtue of that clauſe (without 22 of 221 — _ 
waſte) he may fell timber, and alter any rooms dered from 
of the houſe at his pleaſure; yt. if he ſhould doing waſte, = 
pulldown the houſe, or any part of the buildings 
thereunto belonging, in ſpight of the heir, the 
court of equity would injoin, but not if he pull 
down to rebuild z for though the clauſe (with- 
out impeachment of waſte) gives an abſolute 
property in the timber, that then he may do 
what he will; yet he is but tenant for life of 
the lands and houſes, and therefore if he pulls 
them down in order to vex a ſon that has diſ- 
obliged him, he acts with an ill conſcience, 
Ind therefore a court of equity may injoin 
him, becauſe he acts againſt conſcience. See, Ch. Cat 22. 
Lord Bernard's caſe, Gilb. Eg. Rep. 127. Pre. 8 38 
Ch. 454. wk dy the court. 
3. So it is for building on another man's | 
ground, injunction ſhall go to ſtay this new 
building till anſwer and further order; and fo 
in the caſe of ſtopping up ancient lights; and 
Þ in the caſe of a patent to prevent the prin- 
ting and ſelling of almanacks. But the pa- 
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tent under ſeal is always produced in open 


Inzunction to Ourt. — 8 | 
*＋ — 4 4. If one man brings an action at law 


gainſt a penal 
ty. 


againſt an another, and a bill is brought for 
relief either againſt a penalty, or to ſtay pro- 
ceedings at law; in that caſe the plaintiff 
ſhall move for an injunction (it is never done 
by petition) he may move either upon an at- 
tachment, or praying a * dedimus, or further 
time to anſwer. _ : . 
For it being ſuggeſted in the bill, that the 


ſuit is againſt conſcience; if the defendant 


be in contempt for not anſwering, or prays 
time to anſwey, tis contrary to conſcience to 


om at law in the mean time, and there- 


ore an injunction is granted of courſe. 

As this is the common and uſual injunction, 
ſo it only ſtays execution touching the mat- 
ters in queſtion, and there is always a clauſe 

giving liberty to call for a plea to proceed to 
trial, and for want of it to obtain judgment; 
but execution is ſtayed till anſwer or further 
order. 5 


Injunction to 5. There is yet another injunction, which 


ſtay trial at 
„ 


is an injunction to extend to ſtay trial. This 
is never granted but upon notice, as where 
one files his bill, and it appears to the court, 
that the plaintiff s equity muſt ariſe out of 
the defendant's anſwer; in this caſe the court 
will, and often does grant an injunction, and 
that the ſame may extend to ſtay trial. 


A perpetual 6. There is another injunction, called 3 
inunction. perpetual injunction for quieting a man in the 


poſſeſſion of his eſtate ; this is generally either 


* Commiſton. 


. upon 


multiplicity of ſuits, as where many ſu 
depending, and are likely to happen from _—_— 
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man. This injunction is to quiet the plaintiff, 
and his heirs for ever, and all claiming by, 
from, or under him; and this is very often 
granted, and in many inſtances the juſtice of 


the court calls for it. 


Lord Cowper in Lord Bath and Sherwin's 


at law; but 
quere the reaſon of his reſolution, becauſe if 


upon 2 plain equitable title, or where one, 


two, or more verdicts have gone againſt a a 


caſe, ruled that he could not ſtay trial, if there Gid. Fa Rep 
were never ſo many verdicts in ejectment, 261. 


where the title was merely 


the plaintiff at law be vexatious, and that ap- 


pears to the court, as it will after many 
trials, it ſeems that the plaintiff at law pro- 


ceeds with an ill conſcience, and therefore 


will be injoined. 
There is another injunction to 


one and the ſame thing. The court will here 
interpoſe, and grant an injunction; they will 


event Injunction to 
Uits are prevent mul- 


ſuits. 


direct a proper iſſue to try the whole, and all 


the reſt ſhall be bound by the verdict, or 


elſe there might be twenty actions and as man 
verdicts, where one proper direction or iſſue 


iſſue to prevent many more. 
8. There are other injunctions which are 


never denied, as in an ejectment, where the 
party agrees to give judgment in ejectment to 


prevent trial, to give a releaſe of errors, and 


to conſent not to bring a writ of error; and 
to this it is ſometimes added, to deliver poſ- 


ſeſſion, as the court upon bearing ſhall direct. 


This forwards the defendant at law, and he 


O 2 could 


ends the whole, and it is only directing « one 


10 


Of diſſolving 
injunctions | 
upan coming 


wer. 
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could have no more, if he were to proceed 
to trial. 

9. The methods of difolving injunctions 


are various; when the anſwer comes in, and 
in of the an- the party hath cleared his contempt by pay- 


ing the coſts of the attachment (if there is 
one); he obtains an order to diſſolve * ni, 


and ſerves it on the plaintiff's clerk in court; 
this order takes notice of the defendant's ha- 


ving fully anſwered the bill, and thereby de- 


nied the whole equity thereof ; and being re- 
gularly ſerved, the plaintiff muſt ſhew cauſe 


at this day, and the defendant's counſel, 


where there is no probability of ſhewing cauſe, 


may move to make the order abſolute, unleſs 
cauſe ſhewn ſitting the court. 


The plaintiff muſt ſhew cauſe either upon 
the merits, or upon filing of exceptions ; if 
upon the merits, the court may put what 
terms they pleaſe upon him, as bringing in 
the money, or paying it to the party, ſubje& 


to the order of court, or giving judgment 


with a releaſe of errors, and conſenting to 


bring no writ of error, or to give ſecurity to 
abide the order on hearing, or the like ; and 
to this order is generally added a clauſe, that 


the plaintiff ſhall ſpeed his cauſe to an hear- 


in 
If the plaintiff ſhews cauſe upon excep- 


tions filed, he muſt procure a report in four 


days of the inſufficiency of the anſwer ; and 
if the motion is made at either of the laſt ſeals 
after Hilary or Trinity term, the court ſome- 
times puts the plaintiff upon opening the ex- 


* Unleſs. ; 
ceptions, 
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ceptions, and they judge whether they are 


material or not. The reaſon of this is, be- 
cauſe the defendant (if the anſwer ſhould be 
reported ſufficient) hath no opportunity to 
move the court, till the ſeal before the next 
term, and is thereby greatly delayed. If the 
court thinks the exceptions material and 
neceſſary, they will grant the motion; if other- 
wiſe, they will deny it, as the caſe ap 


pears z 
and there is, or at leaſt ſhould be always 
added this clauſe to the order (eſpecially when 


the motion is made at the laſt ſeal), that the 
plaintiff ſhall procure the report in four days, 
or his injunction to ſtand diſſolved without 
further motion; whereas it is not ſo in o 

term, or at any of the ſeals fave the laſt; and 
this clauſe being added, the court need not 


| hear the exceptions opened, which oftentimes | 


take up too much time. 

If the maſter reports the anſwer ſufficient, 
it is a motion of courſe to diſſolve the injunc- 
tion ; and whereas of late it hath been doubted 
whether, as the plaintiff undertakes to pro- 
cure the report of the inſufficiency of the an- 
ſwer, which being found againſt him, he ſhall 
afterwards ſhew cauſe on the merits, there 
ſeems no foundation for this objection, and 


it would be the hardeſt caſe in the world if it 


ſhould be ſo; for there are many inſtances 
where the plaintiff's counſel may think the an- 


{wer not full, and yet may be miſtaken; and 


| notwithſtanding this, the plaintiff may 'have 
good cauſe on the merits for continuance of 


his injunction, and he ought to have liberty 


to do it; but this muſt be done on notice 
* to * other fide ; he cannot do it when 


63 the 
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the defendant's counſel come to move to diſ- 
ſolve the injunction, on the anſwer being re- 
ported ſufficient; becauſe as this is a motion 
of courſe, the party is not prepared to ſpeak 
to the merits, but he may, and ought to have 
liberty to do it on notice given. 

The late maſter of the Rolls, whenever the 
party petitioned to receive exceptions, the 
time for filing thereof being out, always added 
a clauſe, that it ſhould be fo, but ſo as not 
to continue an injunction ; and this clauſe was 
often wondered at, and never rightly under- 
ſtood, and is of late left out, for where there 
was no injunction at all, that clauſe was ſu- 

Ene 5 3 
no is in bol. 10. If the plaintiff who hath an injunction, 
ſeſſion of an dies pending the ſuit, in ſtrictneſs, the whole 
injunction, the proceedings are abated, and the injunction with 
ſuit is abated. them; but even in this caſe, the party ſhall not 

take out execution without ſpecial leave of the 
court, he muſt move the court for the plaintiff 
to revive his ſuit within a limited time, or 
the injunction to ſtand diſſolved; and as this 
is never denied, ſo if the ſuit is not revived, 
the party takes out execution. There are ſome 
inſtances where a plaintiff may move to revive 
his injunction; but as that rarely happens, ſo 
it is rarely granted, eſpecially where the in- 
junction hath been before diſſolved ; but where 

a bill is diſmiſt, the injunction and every thing 

elſe is gone, and execution may be taken out 

the next day; and this was never yet doubt- 

Of breaches 11. As concerning the breach of injunctions, 
vf 15unctions. it hath been of late practiced to commit the 
party on perſonal notice given him, but never 

: on 


Chap. 11. FoRUuM RomanuM. 
on notice to his clerk in court; but the old rule 
was to proceed by way. of attachment, and 
it would prevent daily inconveniencies, if it 
| were ſtrictly held to, for otherwiſe a man is 
committed and at once deprived of his liber- 
ty, and cannot move or petition, but“ in vin- 
culis, unleſs the court otherwiſe give leave on 
4 petition to hear him. 
12. Whereas by the ancient rule, where a 
man is guilty of the breach of an injunction, 
upon affidavit made thereof, the plaintiff's 
clerk in court iſſues out an attachment againſt 
him of courſe, he is arreſted thereon, gives 
bail to the ſheriff, and enters his appearance 
with the regiſter, ſo the court has hold of 
him ; the plaintiff files interrogatories in the 
examiner's office to examine him; the interro- 
gatories are T verbatim according to the affida- 
vit; and if the party does neglect to attend 
and be examined, it is a motion of courſe to 
examine him in four days, or ſtand commit- 
ted; if he confeſſes the contempt he muſt 
ſubmir, own his fault, beg pardon, and pay 
coſts; but if he denies it by his examination, 
the plaintiff deſcends to prove it upon him ; 
he may croſs examine the plaintiff*s witneſſes, 
but is not admitted to examine any one wit- 
neſs himſelf ; then the plaintiff moves to re- 
fer it to a maſter, to ſee whether the party 
is guilty of the contempt laid to his charge, 
or not; here again he hath liberty to be heard, 
and may except to the report, and bring it on 
for the judgment of the court, and if the 
court is of opinion that he is guilty of the 


* Incuſtody. + Word for word. 
| | O14 con- 
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contempt, he muſt ſtand committed and pay 
the coſts; but if the court is of a contrary 
opinion (which often happens), he is acquitted 
with coſts. So careful hath the court always 
been of depriving a man of his liberty, that 

they have provided all theſe juſt cautions of 
his being heard before he ſtands condemned 
(as in the caſe of a commitment he at once 
is); and however neceſſary it may be, to ſhor- 
ten the proceſs of the court after a decree, yet 
in this caſe, which is only meſne proceſs, it is 
hoped the old rule will be kept up, and the 
ſhort way of committing diſcountenanced as 
much as may be. | 
Indeed it hath been lamented, that after 2 
decree, the proceſs of the court ſhould be 
very long and tedious to be gone through; 
and it hath been often thought, that upon an 
attachment made out againſt the parties, and 
non eſt inventus returned, the next proceſs 
ought to be a ſequeſtration, or at leaſt a 
commitment, which the court have of late 
fallen into for breach of decrees ; but this is 
never to be done in meſne proceſs. | 
Of elections; As concerning elections to be made by the 
te A arty, where one man brings his action at 
2 1 22 againſt another, and his bill in equity for 
can oblige the the ſame matter, and at the ſame time; the 
plaintiff to defendant muſt firſt anſwer the bill, and then 
chuſe whether he ſhall put the plaintiff to his election in 
2. - which court he will proceed ; this is a motion 
— dun of courſe, for the party to make his election, 
g he has by the order, which is ſerved on his clerk 
Is not found. 
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ſhould not make his election. | 

If he elects to proceed at law, his bill in 
equity muſt ſtand diſmiſſed with coſts; if he 
elects to proceed in equity, an injunction 
iſſues to ſtay proceedings at law. This elec- 
tion is filed in the report office, and ſigned by 


the plaintiff 's cierk in court, and is the ground 


work and authority for making out the injunc- 
tion, if he elects to proceed in equity. 

But this election doth not hold in all caſes, 
for if the ſuit in equity is not for the ſame 
matter, he ſhall not be put to his election. 


If the bill is a bill of diſcovery only, and no 


relief prayed, he ſhall not be put to his elec- 
tion, for perhaps from that diſcovery he may 


be enabled to proceed at law, and without it 


he cannot. 

And upon this head there ſeems to be a 
plain failure of juſtice, which hitherto has 
never (as we know of) been taken into conſi- 
deration: as for example, ſuppoſe the plain- 
tiff elects to proceed in equity, and his bill 


upon the hearing is diſmiſſed with or without 
coſts, all the benefit the defendant (who is 
doubly vexed with it) hath, is only to have 


his coſts, and to plead it in bar to any new 
bill brought againſt him for the ſame matter; 
for a diſmiſſion, for want of proſecution, upon 
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in court, eight days to ſhew cauſe, why he Eight days to 


ſhew cauſe. 


an interlocutory order, is not pleadable ; but A diſmiſſon 
this injunction, for ſtay of proceedings at upon an inter. 
law, is gone by the diſmiſſion; and the plain- locutory order 


tiff in that caſe is at liberty to proceed at law, 
which was never the intent of the court at the 
time of putting him to his election; for the 
. of election is, that the plainciff i is pro- 

ſecuting 


22 
able. 
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ſecuting at law and in equity for one and the 
ſame matter, and therefore he is called u 
by the juſtice of the court, to elect in what 
court he will proceed, but ſtill he is not to 
proceed in both courts. 

Well then, he takes his fate in equity, and 
finds that court againſt him; and when he has 
done there, he ſhall take another courſe at 
law, which is thought to be a grear hardſhip, 
and it were wiſhed, that by the wiſdom and 
Juſtice of the court, it were remedied. 
But the defendant hath remedy in this caſe, 
for he may file a croſs bill, and have a per- 
petual injunction at law, * then, though 
the plaintiff's original bill is diſmiſſed, yet 


the defendant may have a decree upon his 
croſs bill. 


As concerning SUPPLICAVITS®, 


Of ſupplica- This is a writ wholly appertaining, and 1s 
vits, and when made out by Mr. Edward Pearſon, the deputy 
granted. prothonatry of the court of chancery. It is 

granted upon complaint and oath made of the 
party, where any ſuitor of the court is abuſed 
pa" ſtands in danger of his life, or is threatened 
with death by another ſuitor, the contemnor 
is taken into cuſtody, and muſt give bail to 
the ſheriff; and if he moves to diſcharge the 
writ of ſupplicavit, the court hears both 
parties on affidavit, and continues or diſcharges 
it as the caſe appears before them. If they 
order the contemnor to give ſecurity for his 
good behaviour, (for this writ is in the nature 


See Har. Ch. Pract. 232, 
of 
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of a lord chief juſtice's warrant to apprehend 
2 man for a breach of the peace), he muſt do 
it by recognizance, to be taken before one of 
the maſters of the court, who muſt be in the 
commiſſion of the peace; he is to find ſureties 
to be of his good behaviour. If he beats or 
aſſaults the party a ſecond time, the court 
will order the recognizance to be put in ſuit, 


and permit the party to recover the penalty, 


for the recognizance is never to be ſued, but 
by leave of the court; but this proceeding 
very rarely or ever happens. 
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So if any ſuitor of the court is arreſted A ſuitor of the 


either in the face of the court, or out of the 0 


urt being 
rreſted in 


court, as he is going and coming to attend court will be 
and follow his cauſe, (for ſo far the court diſcharged. 


does and will protect every man) upon com- 
plaint made thereof, ſitting the court, they 
will ſend out the tipſtaff, and bring in the 
bailiffs and priſoner into court inſtantly, ſit- 


ting the court, and they will order them forth- 


with to diſcharge him, or lay them by the 
heels, and the plaintiff in the action, upon 
complaint and oath made thereof, will cer- 
tainly ſtand committed; he ſhall lie in priſon 


till he petitions, ſubmits, and begs pardon, and 
pays the coſts to the other party. 


So where a clerk in court or ſolicitor is com- 
mitted for male- practice, or mifbehaviour of 
his known duty, after he hath lain in cuſtody 
ſometime, the court will diſcharge him upon 
petition ſigned by him, wherein he muſt beg 


pardon, be ſorry for his offence, and pay the 


colts of the contempt. 


As 
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As concerning * ne exeat regno's, 


Of neexeat his is called a ſtate writ, and therefore it 
regnum's. was ſaid, it was to be tenderly made uſe of, 
This writ if- but now it is become the common proceſs of 
_— - the court. The plaintiff, by a ſtanding order 
Ling affdavit Made in my Lord Cowper's time, is to make 
of the debt de- oath of his debt, and the writ is always 
fendant owes marked for the ſum ſworn in the affidavit, in 
— — — words at length, and not in figures, and the 
ofche king. Plaintiff ſwears the defendant is going out of 
dom. the kingdom, which if he ſhould do, the debt 
V. Prax. Cane. may be loſt. The order is, till anſwered and 

1 form further order; and it was formerly thought, 

nee 1 3 that upon the party's putting in a full anſwer, 
This writ not the writ ſhould be diſcharged; but of late the 
diſcharged un- party hath been obliged to give ſecurity to 
til the part abide the order on the hearing, before the 
228 court will diſcharge the writ, which ſecurity 
to abide the. | | 

order on the is taken by recognizance before a maſter, as 
hearing. all other ſecurities are, and it is in the penalty 
of what is ſworn due, and the ſheriff takes 

bail accordingly, when he arreſts the party 
The ſum due thereon ; the ſum ſworn due, being conſtant- 
is indorſed on ly indorſed on the writ, as a guide for the 
2 back of ſheriff to take bail by. See form of the writ 
me wert. Far. Ch. Pratt. 228. 


As concerning INF ANTS, 

1 infant can bring a bill but by a pro- 

ſhall — chien amy, and he muſt take care of it, for 
i, the bill be diſmiſſed, the prochien amy muſt 


* Writs to prevent the party's going out of the kingdom. 
| Pay 
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7 
8 gy a bill is brought againſt an infant, Inga muſt 
he muſt (if in town) appear in court, and have defend by 


a guardian aſſigned him, by whom he muſt Suadian. 
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pay the coſts — 1 Strange 7 08. 2 Wins. 


elend the ſuit; if in the country, he ſues out 
2 commiſſion to aſſign a guardian, and put in 
his anſwer, and whether he pleads, anſwers, 
or demurrs, ſtill it muſt be done by his guar- 
dian ; for if it is the plea, anſwer, or demurrer 
of the infant, without doing it by his guar- 
dian, it will be irregular. 

But where the infant neglects to appear, or 
to have a guardian aſſigned him, it is a mo- 
tion of courſe (he being in contempt to an 
attachment) to pray for a meſſenger to bring 
him into court, and when he is there, the 
court always aſſigns him a guardian; but it 
is doubted whether this can be done agninſt a 
peer of the realm, who is an infant, and whoſe 
perſon is ſacred. 

As to coſts : wherever the court decrees the | 
party to pay coſts perſonally ; in that caſe the 
maſter taxes them, and the party proceeds by 


a ſubpoena and attachment for recovery there- 


of; but where the court directs they ſhall be 
paid out of a real or truſt eſtate, they muſt fol- 
low ſuch eſtate, and not the perſon of the 
party. If the eſtate is fold, the coſts are 

uſually paid out of the purchaſe money, or 
out of the profits in the receiver's hands; or 
if the party who is to pay them, has ſuffi- 


cient profits in his hands, the court will direct 


him to pay them thereout, or ſend it to an 
inquiry before a maſter, whether there is ſuf- 
icient for that purpoſe or not. 7 

£ 
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It is ſaid that in the court of exchequer, if 
a man brings a bill for five thouſand pounds 
and only recovers five pounds, that the de- 
fendant ſhall pay him his coſts thereout ; but 
this is not ſo in chancery, for the party ſhal 
have only coſts ſo far as he prevails in bis 
ſuit, and it ſhall be referred to a maſter to dif. 
tinguiſh the ſame; and this rule is founded 
| upon good reaſon, for if a plaintiff fets uy 
N four demands, and only prevails in one, it i 
. unreaſonable he ſhould have coſts through- 
out, he mult pay coſts where he doth not pte. 
[ vail : and the general rule is, for him to have 
q his coſts ſo far as he hath prevailed, and no 
| further, and to loſe all the reſt of the coſts x 
leaſt (if he doth not pay coſts to the other 
| a party). In this caſe the maſter looks over al 
the folios of the bill, anſwer, depoſitions and 
proceedings, and only allows the uſual fees of 
fuch folios and proceedings which relate to 
the matter prevailed in, and no further, and 
the plaintiff loſes all the reſt (as he ought) for 
ſetting up a demand which he had no found 
tion for, and for harraſſing a defendant with- 

out any juſt cauſe. oe 
By a ſtanding order of the court, made in 
No exceptions my Lord Keeper }/r:ight's time, no exceptions 
to be taken were allowed to a report of taxing coſts; and 
re” or this rule hath ever been purſued, but with 
| ; this difference, that where the maſter allows 
ſuch coſts, as ought not to be allowed, or art 
not allowable by law ; in this caſe, the court 
will fometimes indulge the party with liber 
of excepting touching this point only ; bit 
this very ſeldom or ever falls out, tho i 

ſome caſes it hath been done. 


2 | W here 
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Wherever a clerk in court or ſolicitor, pe- 
titions to have his bill taxed, the court never 
refuſes it; but upon debate it has been ſettled, 
that the court cannot go ſo far as to order the 
client to pay what it is taxed at: this muſt 
be recovered by action at law or otherwiſe, as 


the party ſhall be adviſed, and here it is tax- 


ed as between a client and his ſolicitor, and 


not as between party and party, for many things 


are not allowed upon a taxation between party 


and party, which however are allowed between 


2 client and his ſolicitor. 
But if a client petitions to tax his clerk in 
court's or ſolicitor's bill, he ſhall ſubmit to 


pay what is due, and the court always puts 


this upon him, and the order is drawn up to 
y what ſhall be found due on the taxation, 
25 it is unreaſonable for the client to aſk a 


favour of the court, and then put his clerk 


in court or ſolicitor afterwards to recover at 
law what his bill is taxed at, nor hath the court 
any hold over him, but where he ſubmits to 
pay, and where the order is to pay what ſhall 
be found due on this taxation; in that caſe, 
the clerk in court or ſolicitor, whoſe bill is tax- 
ed, may take out a ſubpcena for what the coſts 
are taxed at, and proceed by way of attachment 
for non-payment, as in other caſes ; and this be- 


comes a perſonal demand upon his client. 


As concerning ſcandals and impertinencies, 


in any of the bills, anſwers or other records of 


the court, theſe are always referred to a maſter, 


and the coſts muſt be paid on which fide the 


report falls. 


And as to ſcandals, there are many caſes © 
in which, though the words in the record are 


very 
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f ſcandal. 
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the party, yet the court does not think them 
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very ſcandalous, and highly reflecting upon 


ſo, eſpecially where they are material and tend 
to a diſcovery of the very point in queſtion; 
for a man may be guilty of a very notorious 
fraud, or a very ſcandalous action, as in the 
caſe of a brokerage bond, given before mar- 
riage, to draw in a poor woman to marry; 
or in the caſe, where a man is falſly repreſent- 


ed to have a great eſtate, when in fact he is 


a bankrupt ; or where one man is perſonated 


for another, or in the caſe of a common cheat, 


gameſter, or ſharper about the town ; in theſe 
and many other inſtances, it. may appear to 


de very ſcandalous, and not fit to remain 
upon the records of the court; and yet per- 
. haps without having an anſwer to this very 


matter, the party may loſe his right, for a 


| ſpade is a ſpade, and the court always judges 


whether, though the matter may prima facie 
be ſcandalous, it is of abſolute neceſſity 
to be ſo, and if it materially tends to the 
point in queſtion, and is become a nec 

part of the cauſe, and material to the de- 
tence of either party, the court never looks 
upon this to be ſcandalous. es, 
Bur where the ſcandal is altogether imma- 


terial, and foreign to the point in queſtion, 


and where it no way relates to the merits of 


the cauſe, but is done purely out of pique 
and malice, becauſe one man is offended, that 
another brings a ſuit againſt him ; in all theſe 
caſes, where the maſter reports it ſcandalous, 
there the court will order the maſter to ex- 


At firſt. | = 
punge 


Tr 
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nge it out of the record, and give the party 


coſts for this vexation; and though coſts are 
only awarded, and even directed to be taxed, 
yet the maſters generally allow full coſts, and 
at the end of the bill, there is an article of 


twenty, thirty, forty, or fifty pounds, which 


the party may be ſuppoſed to ſuffer in his re- 
gies by means of this ſcandal; and it is 
diſcretionary in the maſter to allow what he 


pleaſes thereof, and they conſtantly make ſuch 


an allowance as the circumſtances of the caſe 


call for. 


| Impertinencies are where the _ of the 
court are ſtuffed with long recitals, or with 
long digreſſions of matters of fact, which are 
altogether unneceſſary and totally immaterial 


to the point in queſtion: as where a man will 


tell a tale of a tub, where he ſets forth a long 
deed, which is not prayed to be ſet forth 
in hæc verba, where he Kaffe his anſwer with 
long recitals, which are nothing to the pur- 
poſe; as where a bill of revivor is brought, 
and the party will ſet forth * in hæc verba, not 
only the original bill and anſwer, but the 


whole proceedings in the cauſe; whereas all 


theſe being matters of record, and of which 
the party hath once paid for copies, he ought 


not to pay for them over again, nor is there 


occaſion to ſet them forth over again * in hc 
verba, or to make an unneceſſary repetition 
thereof, for they ought to be ſet forth very 
conciſe and ſhort; as where a man brings a 
bill of revivor, grounded upon an original 
bill and proceedings, he needs to ſer Forth 


* Literally. _ 
P | no 
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no more thereof, and the beſt drafts-men in the 


Directions 
how to draw 
à bill of revi- 


age have in that caſe gone no further than 
thus, viz. 15 | | 
„That your orator in or about ſuch a 
5 time, exhibited his original bill of com- 
plaint in this honourable court, to be relie. 


ved touching certain matters and things 


therein contained, as by the faid bill duly 
filed, and remaining of record in this ho- 


© nourable court, appears (and carry it no 


further), that the defendant ſuch a day, pur 
* in his anſwer, as by the faid anſwer remain- 
e ing of record appears, That witneſſes being 
« examined, publication paſſed, and the cauſe 


being at iſſue, came on to be heard ſuch 
a day, when it was ordered and decreed, 


„ ſo and fo.” And here are taken in the 


words of the ordering part of the decree very 


ſhortly, and no more than what is material 


to the revivor, and the regiſter's recital of the 


bill and anſwer is wholly omitted, as being 
altogether foreign to the matter of the revivor; 
and if this ſhould be in the bill of revivor, 
it would be impertingnt to the higheſt degree, 
becauſe when a decree is inrolled, it is never 
done from the regiſter's recitals, which are 
very often miſtaken, and in no cafe regarded; 
for notwithſtanding theſe recitals, the bill and 
anſwer muſt be always read, if any diſpute 
ariſes thereon; and it is from the original 
bill and anſwer upon record, that every decree 
is inrolled, and not from the regiſters recital 
in the decree, which in no caſe is regarded; 


or if this ſhort method is not purſued by the 


drawer of the bill of revivor, yet he muſt 


take care that in the recital of the former pro 
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ceedings; he does them in the ſhorteſt-man- - 
ner poſſible (the ſhorter the better), ſince they 


ean be of no uſe to his client; for the re- 
cords of the court are the ſame, whether truly 
or falſely recited, and from them alone the 
fact mult be determined; but if they are ſet 
forth * in hæc verba, they are highly imperti- 


nent, and will be found fo, and muſt be ex- 


punged with coſts; for all the defendant hath 
to do by anſwer to the bill of revivor is, only | 


to ſet forth, that he believes there was ſuch a 


ſuit, decree, and proceedings, and refers to 
the records. And as it is hard for the ſuitor | 


of the court, to pay coſts for this i impertinen- 
cy, when he knows nothing of the matter, 
and it is altogether the fault of his counſel to 


ſtuff the record with impertinency ; ſo it ſome- 


times falls our, that the court will paſs a cen- 
ſure upon the counſel, who ſigned the bill gr 
anſwer with this impertinent matter in it; and 


it is no new thing, and precedents may be 


found, where the court has ordered the coun- 
ſe] to pay the coſts hereof out of his own 
pocket; and in this agſe it makes counſel 
more careful how they ſtuff bills or anſwers, 
or other records with tautology, and i imperti- 
nency; and the ſame rule ought to hold in ex- 
ceptions to a report, for there ſome counſel 
vill gn fifteen or twenty exceptions, which 
may entertain the court two days or more, 
and perhaps moſt of them are only dila- 
tory, and found to be moſt frivolous anc 


vexatious ; and they ought for the eaſe of the 
court to be diſcouraged wherever met with, | 


, Literally. | 
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and the court is of neceſſity, to take notice 
of the counſel, who ſigned ſo many frivolous 
and idle exceptions. = | 

If opprobrious language is ſpoken of the 
court, it has always been thought ſufficient to 
grant an attachment mf cauſa, upon an 
affidavit, and to give the offender a day to 
ſhew cauſe; but where there are two affida. 
vits, *tis conceived he muſt ſtand committed 
without more ado, and anſwer the contempt 
+ in Vinculis. 


And ſo where any perſon is aſſaulted or 
| abuſed in his ſervice of the proceſs of the 


court, the court will protect him therein; and 
it is conceived, that in this caſe, the oath of 
the party is ſufficient to ground an attachment 
or commitment againſt the offender, without 
any notice to be given him; for who is to 
prove the abuſe but the party abuſed? he 
may attend in court and ſhew the very wounds 
he hath received ; and this abuſe is often done 
in ſo private a manner, that there is no way 
left to prove it but the oath of the party; and 
if this ſhould be diſcouraged, no proceſs of 
the court will ever pe ſerved, and the court 
are bound to Juſtify their own honour and 


authority in this particular point. 


But a nobleman or peer of this realm may 
abuſe the party who ſerves the proceſs upon 
him S forties quoties, for his perſon being ſacred, 
the court cannot come at him as they 
in the cafe of a commoner, | quod eft di- 
rum. 1 


* Unleſs cauſe. + In cuſtody. F As often as he 
pleaſes. || Which is hard. 1 


As 
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As concerning agreements, which are fre- 
quently ſigned by the parties, their clerks in 
court and ſolicitors, and are afterwards defired 
to be made an order of court, the court gene- 
rally aſks what they are for, or whether there 
is no infant or feme covert in the caſe; if 
there be, the court cannot make the agree- 
ment of the parties an order of the court, 
becauſe no infant or feme covert can be 
bound thereby ; and it were to be wiſhed 
this queſtion were aſked of the counſel, when 
motions are conſented to in open court, viz. 


That there is no infant or feme covert in the 
| caſe, and many a plaintiff is caught even at 


the hearing of the cauſe, where an infant is 
defendant, and admits the equity of the bill 
by his anſwer; for notwithſtanding ſuch an 
admiſſion, yet the plaintiff muſt prove every 
thing againſt an infant (as if his whole equity 
had been denied), becauſe an infant is incapa- 
ble of admitting any thing whatſoever to his 
prejudice, and the court is bound * ex debito 
juſtitiæ, to take care of all infants that come be- 
fore them, becauſe they are not able to help. 
themſelves, to look after their rights, as men 
of full age are, and therefore the court is 
bound to do it of them. IT | 

It a plaintiff who brings a bill lives beyond 
ſeas, or if after the bill is brought he goes. 
beyond ſea, and is out of the reach of the 
proceſs of the court, he ſhall upon motion 
and affidavit of this matter, be obliged to. 
give a bond of forty pounds penalty to the 
wo fix clerks, not towards the cauſe, to an- 


* Out of due juſtice, | 
T3 wer 
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ſwer coſts before he ſhall be at liberty to pro- 
ceed further in the ſuit. It is conceived this 


is all he is obliged to do (though there be 
ever ſo many defendants, who put in ſe 


anſwers), and this hath been thought a hard- 
ſhip, but it is conceived the rule is, that one 


| forty pounds ſhall do for the whole. 


If a plaintiff, who upon the face of his 
own bill appears to live abroad, as in Smyrna, 
India, &c. he muſt give ſecurity to anſwer 
coſts, and if it is neceſſary to bring a croſs 
bill, the ſervice of the ſubpcena on his clerk 
in court, ſhall be ardered to be good ſervice 
without the uſual affidavit, becauſe on the 
tace of his bill it appears he is out of the 


reach of the. proceſs of the court. 


So where an action at law is brought by 


one man againſt another, and the plaintiff a 
law cannat be found to be ferved with a ſub- 


pœna, upon affidavit made thereof, the court 
will order ſervice of the attorney at law to be 
good ſervice of the party, to compel him to 
appear, and anſwer the bill. 

So where a man hath been ari inhabitant of 
England, and is removed or gone away, ſo 
as not to be found, the court, on affidavit, 
will order, that leaving a ſubpœna at his houſe 
or laſt uſual place of abode, ſhall be good 
ſervice, without which there would be a total 
failure of juſtice ; and if the plaintiff claims 
title to the eſtare in queſtion, the court will in 
ſuch caſe as this is, appoint a receiver, who 

is to receive the rents and profits, and give 


33 to account *till anſwer, or further 
order. 


80 


bp. A on ld 


y 
a 
b- 
It 
be 
to 


Chap. 5 Forum ROMANUNM. 


So ifa perſon makes a will in Jamaica or 


garbadoes, or any of the Engliſh plantations, 


and a party who lives in England, has occaſion 
to bring a bill here, if he finds out that a 


party who lives abroad, hath given a letter of 
attorney to a man in England, to act on his 


behalf; if he employs a proctor here to prove 


the will, in order to get in the effects of the 


dead man here in England; in this caſe it 


| hath been held, that the ſervice of a ſubpœna 


upon that proctor, or upon the perſon wha 
hath the letrer of attorney from the man 
abroad, ſhall be good ſervice, to compel the 
foreigner to appear and anſwer the bill; for 


without it, there would be a failure of juſtice. 


It was ſo held in the cafe of a will made in 


Barhbadoes, and where both the executors lived, 
and if the party abroad refuſes to appear and 
| anſwer, there ſhall go a ſequeſtration to ſe- 


queſter his effects in England; and it is much 


doubted whether a ſequeſtration may not be 
executed in Barbadoes, Famaica, or any of the 
Engliſb plantations. 
Where a man is committed for an offence 


done to the court of chancery, it hath been 
faid that the court of law will grant him an 
* Habeas corpus, and remove him to their own, 


priſon ; but it is hoped the authority of the 


ſupreme court of chancery is not at fo low 
an ebb as to endure ſuch a practice, fox as the 


offence was done to them, another court can- 
not properly judge of it, and it is hoped a 
court of equity will exert their authority ſa 


* A writ ſo called, becauſe the 
are, have the body, 


P 4 | far 


emphatical words of it 
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far as to order the defendant to be remanded 
into the Fleet priſon, and to direct him to be 
actually confined within the walls of the 
priſon. 

So it is where a man lies i in priſon for breach 
of a decree, or any other contempt of the 
court, he never thinks of paying the duty, 
or doing juſtice, whilſt he is a priſoner at 
large, and hath Ludgate-Hill to walk upon; 

and therefore it is every day's practice, upon 
a complaint to the court upon oath, that the 
priſoner goes at large, to make an order that 
he ſhall be cloſely confined, and actually re- 
main in cuſtody, within the walls of the pri- 
ſon; and many a man hath been helped to his 


8 debt, by this ſingle proceeding. 


So it is where a man hath a bill 9 
in court, and falls under the diſpleaſure of the 
court, and is ordered to ſtand committed. 
Here, when his cauſe is called, if the other 
ſide inſiſt he hath not cleared his contempt, 
nor actually ſurrendered his body to the war- 
den of the Fleet; he muſt do both theſe things 
before his cauſe can be proceeded in, and it 
muſt be ſtruck out of the paper, and he muſt 
get it reſtored into the paper again as well as 
he can, but not till he hath actually ſurrender- 
ed himſelf, paid the coſts of the contempt, 
and obtained an order for his being diſcharged 

out of cuſtody. | 

So it is when a man is ordered to ſtand 
committed, he ſhall not move to diſcharge or 
ſhew cauſe againſt the order, till he is in cuſ- 
tody, unleſs he hath leave by petition, grounded 


upon very good and ftrong reaſons for his — 
* 


Lend n 9 w 
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ſo, he muſt anſwer * in vinculis, and the court 
often ſays, where is your client, we want to 
ſpeak with him, let him be in cuſtody, and 
then we will talk to him, but before he is in 
cuſtody, he is in no caſe admitted to ſhew 
cauſe, but by ſpecial leave of the court. 
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Laſtly, it were to be wiſhed, that the num- See 2 Geo. 
ber of ſolicitors in the court of chancery was 2. ©. 23. 
regulated and reduced, and that none ſhould An act for the 


be admitted to practice, but ſuch as have tion os 
| ſerved their time with a known and able prac- nies and ſoli- 
tioner, who will certify for their due qualifica- citors. 


tions, and that none ſhould be admitted to 
practice, but who are approved of by the 


Lord Chancellor or Maſter of the Rolls for 


the time being (as at law). This would pre- 


vent multitudes of moſt frivolous and vexa- 


tious ſuits; it would at once break the neck 


of Fleet and Wapping ſolicitors; it would take 


off that + odium, that every broken tradeſman 


turns ſolicitor ; it would bring the buſineſs into 
few hands, and none would practice but men 


of ſkill, who have had a regular education in 
their profeſſion, and they would be ſuch perſons 
as are of known characters, and good repu- 
tation in the world; the ſuitors of the court 
would find their account in it; all the gentle- 
men of England would be encouraged to breed 
up their ſons this way; and this matter hath 
been often conſidered, but as every man may 
follow and ſolicit his own cauſe if he pleaſes, 
ſo it hath been thought that the court cannot 
by virtue of their own authority make ſuch 


an ordinance ; but it is believed if ſuch a clauſe = 


In cuſtody, 4 Reflection. 


Were 


ula- 
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were offered to be added to any act of parlia 
ment, as was once thought of, it would meet 
with little oppoſition if any at all. 


CHAP, XII. 


Some general obſervations on the 
court of chancery. 


A ND firſt concerning the bill * ad ſec 
1 tam . bo 


| Clerks Praxis And this anſwers to the libel in the canon 
35- law, as the ſubpœna does to the citation; 
and as the citation in the canon law, does not 

- ſpecify the particular and diſtinct cauſe of ac- 

tion, ſo neither does the ſubpœna in equity, 

and therefore any equitable bill may be found- 

ed on the ſame ſubpcena, as any libel might 

on the citation; or (which is much ſtronger) 

Two diſtin& two diſtinct bills might be grounded on the 
bills may be ſame ſubpoena, between the fame parties, for 


| 4x7 different cauſes ; and in the bill, the fact muſt 


between the be ſet out as it is, with all equitable circum- 
ſame parties. ſtances, and proper interrogatories formed and 

put to the conſcience of the defendant upon 

f the fact and circumſtances. 

Ne Abr But no interrogatories can be put that do 
e 2 not ariſe from ſome fact charged in the body 
a fact in the Of the bill, or, if ſuch interrogatories be put, 
body of the the defendant may either demur to ſuch in- 


bill. terrogatories as having no foundation in the 


* At the ſuit of a perſon. 


bi 
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mages, there the remedy is at law, becauſe 
the damages cannot be aſcertained by the remedy is at 
conſcience of the Chancellor, and therefore law; but if 
muſt be ſettled by a jury at law; and therefore fraud be mix- 


bill, or may otnit to anſwer them; and if there 
be exceptions for want of an anſwer to ſuch 
interrogatories, the exceptions on à reference 
will be over-ruled with coſts. 
Care muſt be taken in the bill, that the 


plaintiff of his own ſhewing, hath not a 


remedy at law, for that will be good cauſe of 

demurrer. And for this reafon, as it is ſaid, 
there muſt be an affidavit to the bill, where Affidavit 
relief is demanded. But fraud is properly where relief 
conuſable in a court of equity, becauſe it lies demanded ue. 
in the dark, and is diſcoverable principally —_— 
from the oath of the defendant himfelf, and 
therefore, tho? an action on the caſe lay upon 

the fraud, yet it is proper for a bill in e- 


quity. 


And it is a general rule, that where- Where the 
ever the matter of a bill is merely in da- men fad 


the chancery never tries the * quantum of the 2 
damages in a f quantum dammficatus, where will retain the 
you demur to the bill, unleſs there be matter bill till the da- 
of fraud mixed with the damages. As if A. mages are aſ- 
brings an action of covenant at law for Ow 
mages, and B. files a bill for an injunction, 

upon this equitable ſuggeſtion, that the co- 

venant was obtained by fraud: if A. files his 

croſs bill for relief upon that covenant, the 

court will retain it, becauſe the validity of the 

deed is brought in queſtion in that court, and 

on a head properly conuſable there; and there- 


»Gantity. + What damages. 
5 fore 
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fore if the validity of the deed be eftabliſhed, 


the court will direct an iſſue for the * quantum 


of the damages. 


But a man comes properly into a court 
of equity, for the ſpecific performance of a 
covenant, becauſe a man is in conſcience o- 


bliged to perform his own contract in ſpecie, 


and therefore the relief at law which gives 
only damages for the breach or non-perfor- 
mance, is inadequate, and conſequently the 
plaintiff is proper in equity, for that ſpecific 
performance, which he cannot obtain at law, 
and therefore the court retains ſuch bills. 


Wbat is to be Rut here a diſtinction is to be obſerved, that 


done when 
there is the 


where the common law would give the ſame 


ſame relief in relief as a court of equity, there, if the de- 
law as in equi- fendant would deny the deed, and demur to 


ty. 


the relief, the demurrer will be allowed; as 


if the covenant were to pay a certain ſum, and 


the deed be denied, the defendant hath a right 


to try it by a jury, and there being the ſame 
relief at law in this caſe as in equity, to avoid 


circuity the cauſe ought. to be diſmiſſed and 
left at law, and the rather, becauſe equity dot 
not relieve where the plaintiff hath the ſame 
relief at law. 

But if the defendant doth not demur to the 
relief, but anſwers, and the deed denied by the 


anſwer, 1s proved in the cauſe by two wit- 


neſſes, the court will decree for the plaintiff 
on the hearing; but if it be proved only by 
one witneſs, there the court grants a leading 
order to try it at law, and then the parties 
come back woo the equity reſerved, becauſe 


Quantity. | 
SO the 
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the defendant admitted the juriſdiction, by 
anſwering and putting it in iſſue, and not de- 
murring thereunto. | 
But where the covenant is not for the pay- 
ment of money, but for the doing a thing 
in ſpecie, as conveying lands or executing 
deeds, there tho' the defendant denies the 
| deed, yet he cannot demur to the relief, be- 
cauſe the plaintiff ſeeks a different relief, and 
is intitled to other relief if the deed be good, 
than what the law can give him; and there- 
fore the defendant's ſuit is well inſtituted in 
the court of equity, ſince he muſt come back 
for that relief to equity after the deed is eſta- 
bliſhed by law. 5 3 
Secondly, where conveyances are defective, In what caſes 
if they be upon valuable conſideration, a court the heir and 
of equity will oblige the vendor or mortgagor heir in tail 
to make good the defect, becauſe it is accor- — 
ding to conſcience, that he ſhould make good _— convey- 
his own agreement or contract; and this as an 
well where there are covenants for further 
aſſurance, as where there are not. But where 
there is a defective conveyance without an 
equitable conſideration, a court of equity will 
not oblige him to make it good, tho' there be 
a a covenant for further aſſurance; as if a man 
makes a voluntary feoffment to a ſtranger 
without livery, the feoffor or his heir ſhall 
not be obliged to make good that defect, but 
it ſhall be conſtrued in equity to be an eſtate 
at will, as it is in law. 5 
But if a man conveys to a younger ſon by 
a defective conveyance, a court of equity will 
oblige the father and the heir to make it good. 
The father ſhall make it good whether * 
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be a covenant for further aſſurance or not, be- 
cauſe the conveyance ſhall be intended a pro 
viſion for the ſon, which is a good confidera- 
tion; the father being obliged to provide for 


bim by the law of nature. The heir ſhall 


likewiſe make it good in theſe two caſes: 
Firſt, where there is a covenant for further 
aſſurance binding the heir, becauſe the heir is 
bound by the covenant : and ſecondly, where 
there is a proviſion made by the father in his 


life time for the heir, or where he hath ſuch 2 


E by deſcent from the father, there the 
eir ſhall make it good without a covenant for 
further aſſurance; becauſe the intention of the 
father to provide for his younger ſon; is juſt 
and equitable, and therefore the heir ſhall ful- 


But where the father conveys to the ſon by 


a legal conveyance, and afterwards ſells to a 


ſtranger for valuable conſideration, but by 2 
defective conveyance or by articles agrees to 
fell, the ſon ſhall be obliged to ſupply the 


defect in the ſecond conveyance, or to exe- 
cute a deed purſuant to the articles, becauſe 


the purchaſer for valuable conſideration 1s to 
be preferred in equity, before the proviſion 
for the fon; and the proviſion for the ſon is 
eſteemed fraudulent in equity, where the fa- 
ther afterwards conveys for valuable confidet- 
ation. Leach v. Dean, Ch. Rep. 146. 

But if a man makes a conveyance to a fon, 


and the ſon ſells for valuable conſideration, 


and after the father fells for valuable conſi- 
deration, the purchaſer from the ſon A 
vail, becauſe he had purchaſed for conſidera- 


tion; without notice of the father's intention 
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to ſell afterwards for value; and therefore as 
he comes in with a good conſcience, and for 
value, he ſhall hold againft the purchaſer of 
the father. y 


But if the purchaſer from the ſon comes in 
by a defective conveyance, and the purchaſer 


from the father comes in by ſufficient convey- 


ance without notice of the ſale by the ſon, he 


hall hold it againft the vendee of the ſon, be- 
cauſe both are equal in equity, and then he 
who has the legal eſtate of courſe prevails. 
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It a tenant in tail, makes a conveyance for Chan. Caſ. 


valuable conſideration, without fine or recovery, 
and dies before the fine or recovery is levied 
or ſuffered, a court of equity will not oblige 
the iſſue in tail to make good that conveyance 
by docking the intail, becauſe the court of 
equity cannot ſet aſide the ſtatute * Je donis, 
which ſays that, + voluntas donatoris ob ſervetur; 
nor would the court ſet up a new maker of 
conveyances of intail, other than by fine and 
recovery. But if the iſſue in tail receives 
part of the purchaſe money in his father's life 
time, or after his death, or if he had joined in 
the deed with his father, or covenanted for 
further aſſurance, a court of equity would 
oblige him to make it effectual by fine and 
recovery. | 


2 Vent. 350. 
Lev.238,239« 


But if tenant in tail covenants for valu- Ch. Caf. 294; 


able conſiderations to levy a fine, and is de- 2 Vent, 350. 


creed to do ſo by a court of equity, but dies 
before the fine is levied, his iſſue is bound by 
the decree, and ſhall be compelled to levy the 
fine. And the reaſon is, becauſe the court 


ot gifs. + The donor's will ſhall be obſerved. 
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chaſer doth not truſt to any other conveyance 
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of equity would have decreed, that whenever 


the maſter of the eſtate receives money, his 
heirs ſhould have conveyed, it that would not 
have introduced a new manner of convey! 

of eſtates tail. For a court of equity would 
not have diſtinguiſhed whether the conveyance 
was by fine or recovery, when price was paid, 
or by deed under hand and ſeal only; [For 
livery was as eſſential to paſs a fee at common 
law, as the recovery was to pals the tail, and 


yet the court of equity diſpenſed with the cere- 
mony of livery where price was paid for the 


intail.] if it had not been for this incon- 
venience, that it would have introduced a new 
manner of conveyancing of intails. And a 


copy-holds were conveyed by ſurrender, ſo 
intails were conveyed by fine and recovery, 


and they have never changed the methods or 
inſtruments of conveyancing of theſe eſtates. 
And it would have altered the very method 


of conveying the intail, if the heir ſhould be 


bound ſpecifically to perform the covenant: 


| becauſe no purchaſer would have troubled 
| himſelf with a fine or recovery, if when the 


iſſue in tail had moleſted him, he might have 
reſorted to equity, and had an injunction or 
other relief there; and the King would have 
loſt a great perquiſite by the fines on the writs 
of entry, and in fines for alienation, if any 
other method of conveying eſtates tail had 
been eſtabliſhed. But none of theſe incon- 


veniencies will enſue, where they inſtitute à ſuit 


inthe life time of the tenant in tail, and obtain 
a decree againſt him to levy a fine and ſuffer a 


recovery. For there it appears that the pur- 


than 
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than a fine or recovery from tenant in tail, 
when he comes in his life time to oblige him 
to execute them. And the original equity 
of the purchaſer is not altered by the acci- 
dent of the death of tenant in tail, but the, 
iſſue ſhall be bound to make it good accor- 
ding to the maxim, gui decretum habet ad 
rem recuperandum, ipſam rem videtur habere. 
And it ſeems that the heir in tail, tho* 
not heir to the covenant, and the remainder 
man alſo will be bound by the decree againſt 
X the then tenant in tail, becauſe it is a decree 
+in rem, and not merely F in perſonam ; and 
therefore whoever comes after the perſon who 
ſold, and who at the time of the ſale had the 
entire dominion over the land, ſhall be bound 
by the decree that affects the land itſelf. But 


Burt it was ſettled in the caſe of Sangon and Hs cas is ci 
Williams, adjudged the fifth of February 12th, 4 3 
of Queen Anne, that where tenant in tail for tr, try, Gilb. Eq. 
valuable conſideration mortgages his eſtate Rep. wy 
without levying a fine, or ſuffering a recovery, 
and a bill is exhibited againſt tenant in tail to 

dock the intail, and decreed accordingly ; up- 

on which tenant in tail is taken up, and dies 

in priſon, and afterwards a bill is preferred 

againſt the heir in tail to execute that decree 

upon him; but the plaintiff*s bill was diſ- 

miſſed, both by the maſter of the Rolls, and 

upon a re-hearing, by the Lord Chancellor, Statute de 


becauſe the ſtatute || de donis eonditionalibus, donis binds 4 
_ t of equts 


us Reg. 
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* He ** hath a Sa for the recovery of an eftate, © 
is 7 upon to be in poſſeſſion of the eſtate. 
e E the eſtate. 6 Againſt the perſon. 
| conditional gifts, or gifts in tail. 
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binds the court of equity, ſo that they can- 
not decree * in rem, Contrary to the ſtaty 
ſince the court of equity. is bound by the ſta- 


tute, as well as a court of law ; and therefore 


they could only decree againſt the tenant him- 
ſelf, add not againſt the heir; for though 4 


Gilb.Eq.Rep. 
x60. 


renant in tail may creep out of the ſtatute | 
a recovery, yet there the ſtatute is legally 


avoided, by a title paramount; and this ficti- 
tious title is allowed to prevent perpetuities; 


but where the eſtate tail is not legally avoided, 
the court of equity will not pretend to ſet 
aſide the operation of the ſtatute, by their 
decree; and this was allowed to be the true 
doctrine in the caſe of Coventry and Coventry. 

But there is no doubt that if a tenant in tail 
of a copy-hold ſhould ſell his copy-hold for 


money, and die before the furrender, a court 


of equity will decree the heir in tail ſhould 


convey, becauſe the intail of a copy-hold is 


at common law, and not within the ſtatute 


+ de donis, and therefore the want of a ſurren- 
der will here be fupplied as well as livery. 


Baut if there be tenant in tail in equity, a 


of a truſt, or under an equitable agreement, 


and ſuch tenant in tail bargains and ſells the 


land for money, without fine or recovery, 


this ſhall bind his iſſue, becauſe the ſtatute 
de donis doth not extend to it, being an intail 


in equity, and this being a creature of the court, 
the perſon that is maſter of it, ſhall in equity 
bind any perſon deriving under him. Norchffev. 


Warſell, Nelſ. Ch. Rep. Temp. Finch 128. Ch. 
| Caf. 234. 3 Cb. Rep. 29. North v. Champer- 


* Againk the eſtate, + Of gifts. 
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won, Eq. Ar. 266. p. 3. 258. D. p. 1. 2 Ch: 
Caf. 63, 78. Fern. 13. Sayle v. Freeland, Eg. 
r. 345. P. 15- 2 Vent. 350. See alſo the 
caſe of Coventry and Coventry, Gilb. Eq. Rep. 
160. this diſtinction affirmed. 
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But if tenant in tail of — in equity Chan. Caf. 


comes to the court for a ſpecific execution of 234. 
the truſt, and defires that it may be executed - "pag Caf. 


to him in fee; though he be maſter of the ©4 
eſtate, yet the court will not decree it to him * 


in fee, becauſe that would be an injury to the 


remainder man, infomuch as there is a hazard 
that the tenant in tail may die before the intail 


be docked by the recovery. And fo it is if 


money be deviled to be laid out in land, and 
to be ſettled in tail with 2 remainder over, if 
the tenant in tail applies to equity for the 
money, he catinot have it without the conſent 
of the remainder man; becauſe the money is 


conſidered in equity as land; and as equity 
cannot bar the remainder, upon an intail of 
lands without a recovery, fo neither can they 


decree the abſolute property of money; with- 


but the remainder man's conſent: and if he 
doth not conſent; you take away the hazard 


he has of obtainin "S the money in caſe the 
tenant in rail ſhould die before the purchaſe 


made, or after the purchaſe made, and before 
the recovery ſuffered. 


z Vent 350. 


* 


And here by the way we may take notice If tenant in 


that it hath been the opinion of equity men, tail of a truſt 


that if tenant in tail of a truſt contract debts eſtate contrats 


that will affect lands, as if he mortgages the 


debts by mort- 


truſt eſtate, or confeſſes judgment and dies page or Joo: 


ment after iſ - 
* poſt prolem ſuſcitatam : chat the court r will de · ſue born, it 


binds the iſſue 
After fue born. | | and remainder 


Q 2 "an 
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cree ſuch debts to be paid out of the truſt 
eſtate in favour of creditors, againſt the iſſue 
in tail, or the remainder man; becauſe 

conſtrue their own creature as a fee ſimple 
conditional before the ſtatute * de donis, which 
became abſolute by the having iſſue, and the 
donee thereby had the power of alienation 

A ; 
Having thus ſaid how far the tenant and 
heir and heir in tail ſhall make good a de- 
fective conveyance, the next thing to be con- 
ſidered is how far the aſſignee of the perſon 
making ſuch defective conveyance ſhould be 
obliged to make them good. ER 
And here in the firſt place, if a man makes 
a defective conveyance as a mortgage by feoff- 
ment without livery, and after ſhould convey 
to a purchaſer for valuable conſideration by 
an effectual conveyance without notice, the 
ſecond ſhall undoubtedly prevail: becauſe 
he hath both law and equity, and there the 
title at law muſt prevail, there being no equity 

| —_®J my 
The original But where A. takes a mortgage by a de- 
ſecurity of a fective conveyance, as by a feoffment without 
—_——— livery, and the mortgagor borrows money of 
— bur B. upon bond only, and B. afterwards obtains 
after judgment judgment againſt the mortgagor, and ſo ex- 
it is againſt the tends the mortgaged lands, there a court of 
eſtate. equity will relieve A. and oblige B. to ſupply 
b the defect of livery in the mortgage. For in 
this caſe B. was only a bond creditor, and his 
original ſecurity was only ＋ in per ſonam, and 
therefore when he betters his ſecurity by 2 


* Of gifts. + Againſt the perſon. 


judgment 
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judgment * in rem, yet this ſhall be only a 

lien on the land, as it was in poſſeſſion of the 
or his heir ; and that is ſubſequent 


to a mortgage defective at law, but which was 


good in equity. And they keep them bound 
in a court of equity to make good the defec- 
tive conveyance. And there is a manifeſt dif- 
ference between this and the common caſe 
where a man mortgages land to A. and after- 
wards to B. and afterwards to C. without no- 
tice; there C. having honeſtly taken the land 
as his pledge, has a title to the land itſelf, 
and therefore he might take in the title of A. 


to ſtrengthen and corroborate his own ; tho? 


by that means he crouds out B. for he that 


hath an honeſt title to the land, may take in 


a precedent title to ſecure his own, but he that 


has no title to lands, as the bond creditor had 
not, cannot ſubſequently ſecure that money 
by judgment, ſo as to croud out a perſon that 
had a title to the land itſelf. For the forming 


a legal title to the land by the judgment on 
the bond, which was originally a perſona} fe- 
curity, is graſping at land, which then in a 


court -of equity belonged to another, and 


therefore he muſt enjoy them ſubject to the 
equity. For the court of equity will not ſuffer 
the perſon that originally lent upon the ſe- 
curity of land, to have the ſecurity deſtroyed 
by one that did not lend upon that ſecurity, 
ſince a court of equity would not let a ſub- 
ſequent lender on the land, with notice, de- 


ſtroy or take place of fuch defective convey- 


* Apainſt the eſtate. 
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given, and whoſe perſonal ſecurity, did not, 


who obtained judgment and extended the mort- 


cequity 
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| ance; and if ſuch defective mortgagee had 


the deeds, the ſecond lender, muft 
have notice, ſince without the deeds, à title 
could not be made out to the fecond lender. 
And the bond creditor coming in on the per- 
ſonal ſecurity, to whom no notice could be 


in its on nature, require a ſight of the deeds, 
ought not therefore to be in à beiter condition 
than a ſecond mortgagee, coming in with no- 
tice. And if this ſhould be allowed in 2 
court of equity, if there were a defective 


| mortgagee, or purchaſer, tho? always in poſ- 
2 of the K yet if 


the vendor had any 
lebts, by bond, or ſimple contract, prior in 

time to ſuch purchaſe or mortgage, he might 

by confeſſing judgment to ſuch creditar, ſubſe- 


quent to ſuch purchaſe or mortgage, avoid, or | 
poſtpone his own mortgage or fale. For theſe 


reaſons equity hath obliged the bond creditor 


gaged land, to ſupply the defect in the mort- 
gage or purchaſe, and gives injunctions to 


put the mortgagee or purchaſer i into. the pol 
ſeſſion of the land. 


But if A. makes a defective mortgage to 
B. and A. continues in poſſeſſion, and after- 
wards gives a bond to C. with warrant of at- 
torney, to confeſs judgment, and C. enters 
judgment immediately; there it ſhould ſeem 
that the bond, warrant, and judgment, are to 
be looked upon as one act, and that C. had 
the land originally in view for his ſecurity; 
and there B. cannot have relief againſt C. up- 
on the defective conveyance, in a court of 


Where 
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Where an agreement relating to lands, is 2 Ch. Caf. 
at reduced” into writing, according to the '35 136. 
ſtatute of frauds. and perjuries, the court of < 
equity cannot relieve or compel the perfor- 
mance of that agreement, becauſe the ſtatute ' 
was made on purpoſe to prevent thoſe agree- 
ments being carried into execution, where 
there was no writing. Yet if an agreement A parol agree. 
be made, tho* not in writing, and the party ment, if partly 
by whom it was made, * all, — part * [ 
of the maney, equity will compel a ſpecific Within the ſta- 
perfarmance of the whole — becaufe ne WTO. 
this is out of the ſtatute, which defigned to 
gat ſuch agreements only, no part whereof 
was carried into execution, and ſet up merely 
by parol. For that was the occaſion of fraud 
and perjury, that perſons uſed to ſwear verbal 
222 upon others, and by fuch falſe 
oaths charge the parties in equity to perform 
ſuit, tho' the agreements had never been 
made; and therefore the mere parol proof of 
ſuch agreement, concerning lands, cannot be 
admitted in a court of equity. But where the 
price is paid, there ir doth not ſtand upon the 
parol proof af the agreement only; but upon No parol proof 
the execution of part of the agreement, which of an agree- 
is the evidence that the agreement was really c d t 
made; and therefore there is the ſame reaſon a. Seas "Yap 
that the plaintiff in equity ſhould have the writing, to be 
land for his money, as there is, that every per- admitted. 
fon ſhould deliver the goods where he hath 
received the money for them. — 

But here it may be doubtful in ſome caſes, What ia 
what ſhall be a proof of the receipt of the proof of the 


money by the defendant. Thus far feems 3 * 
4 8 5 Certain, 2 Chan. Caſ. 
38. 
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confeſſes the receipt of the money for the 


"IR 


FoxuM RoMANUM. Chap, 12. 
certain, that if the defendant. in his anſwer 


purpoſe in the bill, or if he denies the money 
and it be proved upon him by writing, as by 
letter under his hand, or other written evi- 


dence, he ſhall be obliged ſpecifically to per- 


form the whole agreement, becauſe he hath 


carried part into execution. ++ N 
But if the defendant confeſſes the receipt 
of the money, but ſays that he borrowed it 


from the plaintiff, and that he did not receive 


it in execution of that agreement, there he 
turns the proof of the agreement upon the 


plaintiff, and then it ſhould ſeem that the 


plaintiff ſhould prove by ſome written evi- 


dence the receipt of the money by the de- 


fendant for the purpoſe in the bill, or prove 


the agreement itſelf by ſome writing. But 


if the plaintiff can only prove the agreement 


for the ſale, or the receipt of the money in 


execution of the agreement, merely by parol 


evidence, this will not be ſufficient to ſet up 
ſuch agreement by the ſtature, becauſe ſuch 


parol evidence is excluded by the ſtatute ; be- 


cauſe the parol is not applied to the bargain, 
but to the act of receiving the money, which 


if proved to be received as purſuant to the 


bargain; then the act of receiving is a fur- 
ther evidence of the bargain than the parol 


proof of ſuch bargain only, and the proof of 
the agreement ftands upon the act of recei- 


ving. 


But if A. buys lands with the money of 


B. there is a reſulting truſt to B. ariſing by 


operation of law, which the ſtatute doth not 


extend 


ſ 
[ 
| 
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extend to, and if the defendant confeſſes the 


receipt of the money for that purpoſe, or if 


the plaintiff can prove it by parol evidence, 


it is ſufficient; for the application of mon 
under a truſt makes the lands purchaſed by 
the money ſubject to the truſt, and ſo excep- 
ted by the ſtatute. a 5 

But more of this in the Lex Prætoria under 
their proper heads. 
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Lex Pr ætoria. 


HE. Lex Pretoria contains the rules 
that govern in a court of equity. 
How this court began and was 
eſtabliſhed is already conſidered ip 
the Forum Romanum : what are the proper 
heads of relief remain to be treated of, and 
they may be reduced to theſe: 

ift, po performances of agreements. | 


* TOs _ are treated of to- 


zah, Frauds. 
4thly, Powers. _ | 
zthly, Wills, executors, ara de- 
viſes and E 5 


Firſt, of ſpecific perfomances! of agree 
ments. 


| A T the common law every covenant and 
agreement was but perſonal, where there 

was no proper conveyance to transfer the 
right of the thing "ſelf. and being only a per- 
ſonal covenant, when it was broken, the cove- 
nantee could only recover damages. Thus if 
à man covenanted to ſettle his lands upon mar- 
rlage, or to canvey them for valuable conſider- 
ation, the covenantee could only recover da- 
mages at law for the breach of ſuch covenant, 
but had no remedy for the ſettlement 7 the 
ng 


236 Lex PRATORIA. 
— thing itſelf. This was thought imcom 

becauſe the party who had entered _ 
covenant, was obliged in conſcience not e 
to make compenſation for the breach where 
he could not perform, but alſo actually to per. 
form where it was in his power ſo to do; and 
therefore the court of equity deals with the 
corrupt conſcience of the party where he n 
fuſes to perform what is in his power. {And 
ſince a court of equity, where a man 
to do a thing, in con cience and juſtice 


ks — © wx 2 


” — > © 


* 
upon it as a thing already done and performed, 


therefore their decree is not only * in perfoncn 


but + in rem, and binds the right of the thing 
Itſelf ; ſo that all perſons coming in 5 pendent 
5 lite, or after a decree, are bound by it; — i 

it were not fo, the remedy of a court of 
would go bur little further than that of a — 
of law, for that is * in per ſonam: therefore to 
make the remedy adequate tg the miſchief, the 
court of equity does that which a man in 
honeſty and conſcience ought to do; that is 
ſettles the eſtate itſelf in purſuance of the co 

; venant. 

Lge 41.1: 2. 2 navy If a man is divorced from his wife for adul 
ES green 44) tery and marries another, and enters into a 
— agreement upon ſuch marriage, a court d 
equity will ſpecifically perform it, becauſe 
is a marriage according to the chriftian lau; 
and therefore ſuch agreements as are made 
upon ſuch marriage ought to be eftabliſhed 
in foro conſcientiæ. For tho” ſuch marriage 
be a nullity by the common law, upon pane 
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reaſons, leſt marriages ſhould be diſſolved by 
frequent adulteries, yet ſince they are not 
zgainſt the law of God, ſuch agreements up- 
on ſuch marriages are not contrary to natural 
juſtice, nor * mala in ſe, and therefore they 
ought to be eſtabliſhed in a court of conſcience; 
— there is a meritorious cauſe in this agree- 
ment, ſince the woman gives up her perlog to 
the man, and likewiſe her fortune. 
If an agreement be made before marria 
by way of articles, and - afterwards be for- 
mally drawn up before marriage by way of 
ſettlement, and any thing in the original agree- 
ment be omitted, it is preſumed Tf prima facie 
to be waved, unleſs it can be proved to be 
left out or omitted by fraud or miſtake; but 
if articles be made before marriage, and the 
marriage takes effect, and afterwards a ſettle- 
ment be made and any thing be omitted, there 


it cannot be preſumed to be waved, becauſe 


that cannot be after marriage. : 

If a man by his anſwer owns to have made ar 
a compleat agreement, tho* ſuch agreement be 20g. 
not in writing, yet the court of equity will carry Eg. Abr. 19. 
it into execution. For the (a) ſtatute of frauds p. 3. 
and perjuries was deſigned to hinder fraudu- * Ed. Abr. 47. 
lent and ſurreptitious agreements, and not to®; *5* U . 
vacate bargains that were fairly and honeſtly 2 29 Car. 2. 
made. For in theſe caſes the party is bound c. 3. 
in a court of conſcience not to take advantage 
of the want of any ſolemnities, whether im- 
poſed by common or ſtatute law. But if the 
defendant inſiſts in his anſwer, either. that the 
bargain was fraudulent or not compleat, but 


* Exils of themſelves, + At ft. 
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merely a communication for the —— be 
further ſeteled, there he may plead the ſtatute 
and it ſhall be allowed. For in the firſt ca 
where he acknowledges the bargain to be com: 
Bawds v. Pleat and not fraudulent, he ought to way 
Amhuſt. che benefit of the ftatute, for no honeſt man 
Eq. Abr. 20. ſhould inſiſt on the want of ſolemnities when 
P- 6. 21. p. 8. he has made a fair bargain. But where hein- 
288 702. fiſts either that the ain is not made of 
284, 'T fraudulently made, there he may inſiſt on the 
ftatute. For where the plaintiff | in equity does 
not take ſecurity in the legal ſolemnities af 
contracting, he is at the mercy of the defer: 
dant's oath. Only there is this difference, 
that if the defendant denies the bargain, the 
the plea muſt be allowed, for the plaintiff can 
prove nothing but a written bargain, and that 
appears by his bill he cannot do; but if the 
defendant allows the bargain to be complen, 
but fraudulent, there the benefit of the plea i 
to be reſerved to the hearing, becauſe the 
fraud is ſtill * /b judice and in iſſue; bur if 
he allowed the bargain to be compleat, and 
does not inſiſt on any fraud, then there can be 
no danger of perjury, becauſe he himfelf in 
his anſwer has owned the agreement, and 
taken away any neceſſity of proving it. Limond- 
fon v. Sweed, Gilb. Eg. Rep. 35. Pre. Ch. 208, 
zz Eg. fr. ug. p: 3- Pers. 151, 159. 2 


. Seagood v. "If an agreement be by parol and not ſigned 
8. 50 Pre. by the parties, or ſome one lawfully authoti- 
2 Eq Abr. zed by — if fach agreement be not con- 

> 6 49 Fefled, as is Laid, in the anf wer, it cannot be 
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carried into execution, but If it be carried 
into execution dy one df the parties, and ſuch 
execution * . | ae other, = 
who accepts it mult petform His As ĩ 
A. ſells his eſtare to B. by parol ie thou- 
ſand pounds, if A. accepts the ohe thoufand 
pounds, or any conſiderable of it, he 
muſt convey his eſtate to B. for otherwiſe it 
is 2 fraud to accept the money of B. and not 
convey it. And it could never be the in- 
tent of the ſtatute, (which was to hinder bar- 
pains from being {worn upon men that they 


never made) that men ſhould take advantage 


of not compleating bargains which they had 
made, and which were actually performed to 
them; for when there is a performance, the 
evidence of the bargain does not merely lye 
upon the words, but upon the fact performe 


| of which they have reaped the advantage: anc 


it is perfectly unconſcionable that the part) 
who has received the advantage of the verbal 
contract ſhould be admitted to ſay ſuch con- 
tract was never made; for the law muſt be 
conſtrued according to natural equity, and not 
to create a fraud, and the perſon that receives 
money and does not convey, is plainly guilty 
of a fraud, and therefore muſt not be per- 
mitted to inſiſt that he did not ſign, when he 
has received all the benefit he could have had 
by ſuch ſigning, for that were to conſtrue the 
ſtatute againſt frauds, ſo as to protect fraud 
and not ſuppreſs it. Leake' v. Maurice, Eq. 
Ar. 2 3. p. 20. 2 Cb. Caſ. 135, 

A. ſells houſes to B. for two thouſand pounds, 
and A. draws up a note of the agreement in 

5 e wrt 
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he ſhould have performed) is become impol- 


cution, becauſe he cannot ſpecifically execute 


Feverſbam, which was on a marriage agree- 


LEX PRATORIA. 


writing, which B. ſigns but 4. does not. 4 


brings his biil againſt B. to compel him to a 


- ſpecific. execution of this agreement; and it 
was decreed for A. for his drawing up a note 


of the agreement in his own hand, and pr 


_ curing B. to ſign it on his part, that the 


ing of B. is not only a ſigning for himſelf, 

but as authorized by A. to cloſe the agree- 
ment. And therefore if B. had come into 1 
court of equity againſt A. the court would 
have decreed the agreement againſt A. and 
therefore vice verſa. Hatton v. Gray, E. 
Abr. 21. p. 10. 2 Chan. Caf. 164. But here 
it is to be noted that the plaintiff, that exhi- | 
bited his bill upon the foot of performing the 
bargain on his part, ought to ſhew that he ha 
performed all that is to be done on his part, 
or is ready to do it; for where any part (which 


ſible to be performed at the time of exhibi- 
ting his bill, there he can have no ſpecific exe- 


on his own part: As in the caſe of my Tord 


ment, whereby he contracted to ſettle the ma- 
nor of Holmby ot his wife, and the heirs of 
their bodies, and clear it of incumbrances, and 
ſettle a ſeparate maintenance on his wife, and 
likewiſe fell ſome penſions in order to 
make a further proviſion for his wife, and 
the iſſue of that marriage; and Sir George 
Sandys, the father-in-law, agreed to ſettle three 
thouſand pounds per annum on the Lord Fever- 
ſham for life, remainder to the wife for life, 
and fo to the iſſue of that marriage. Lord 

| = Feverſban 


Contrariwiſe. 


Frverſham cleared the-marior of Holmby, ſettled 
it accordingly, and ſettled the ſeparate main- 
tenance, but did not ſell the penſions, nor 
ſettle the farther proviſions ; the wife died 


pounds per annum ſettled on him during his 
life; but denied, becauſe Lord Feverſham was 
* ;n ſtatu quo, as to all that part of the agree- 
ment which he had performed, and having not 
performed the whole, and the other part being 
now impoſſible, and no compenſation being 
poſſible to be adjuſted for it, he had no title in 
equity to have performance of Sir Georges 
part of the agreement, ſince ſuch performance 
could not be mutual: But the iſſue of Lord Rep. Temp. 
everſbam might have been relieved becauſe in S fr 
no default. Lord Feverſbam v. Watſon. Tipe 
But if a man has performed ſo much of his 
part of the agreement, as he is not “ in flatu 
quo, and is in no default for not performing 
the reſidue, there he ſhall have a ſpecific exe- 
cution- from the other party of the agree- 
ment; as if a man has contracted for a por- 
tion with the wife, and has agreed to ſettle 
upon the wife and her iſſue, lands of ſuch a 
value free from incumbrances, and he ſells 
part of his land to diſincumber, and is going 
on to diſincumber and ſettle the reſt; there it 
the wife dies without iſſue before the fettle- 
ment be actually made, yet he ſhall have the 
portion, becauſe he cannot be * in ſtatu quo, 
having ſold part of his lands, aud there was 
no default in him fince he was going on to 
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diſincumber and ſettle the reſt, therefore the 
accident of the death. of his wife -dath par 
alter his right to his wife's portion. Meredith 
v. Wynne, Eg. Abr. 70. p. 15. Gilb. Eq. Rep. 30. 
Pre. Ch. 312. 2 Fern. 448. 5 
If A. covenants and agrees with B. to {ell 
him his land for one thouſand pounds, and 
there be no covenant in the articles on the 
part of B. to pay the money, and B. does not 
ſign it, B. can never Exhibit his bill for a ſpe- 
cific performance, becauſe he is not bound; 
bur if B. had ſigned the articles, then there 
muſt be a covenant tendered to B. to ſeal for 
payment of the money, or there muſt be a 
conveyance tendered by A. which he is ready 
to ſeal upon payment of the money ; and if 
in the firſt caſe he refuſes the covenant, or in 
the laſt to pay the money, A. is fairly of 
the bargain and may ſell to another, becauſe 
the eſtate is not to be perpetually under the 
obligation of that contract which B. has refu- 
ſed to compleat. But if a third perſon ſhould 
take a conveyance with notice of the articles, 
and without ſuch tender and re fuſal, he would 
be liable. But if B. had never ſigned, then a 
third perſon might ſafely take it, for B. not 
having ſigned is under no obligation, and the 
„ — not being reciprocal, it is à catch- 
ing bargain; and B. cannot come into a court 
of equity for a ſpecific performance, but is left 
merely to a court of law upon his action of 


_ covenant, -- 
Fraudulent a- : 


greement. 


Ilft the agreement be unreaſonable, or obtained 
by fraud or circumvention, a court of equity 
will not carry it into execution, becauſe that 
were to eſtabliſn the fraud. Tauag v. Clarke, 1 
2 | J :t | +975" 
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Ch. 538. 2 Eg. Ar. 18. p. 9. 2 Mod. Caſ. 1 2. 
and if they ſhould proceed to recover 4. 


mages at law the court of equity would in- 


terpoſe, Hicks v. Phillips, Pre. Ch. 575. 2 Eg. 
Ar. 18. p. 10. 688. p. 6. But on a bill brought 
by a natural daughter to have a defective con- 


veyance ſupplied, the court declared ſhew as a 
volunteer, and would not compel the heir to 


ſupply the defect. Seagood v. Meale, Pre. Ch. 
560. 2 Eq. Abr. 49. p. 20. So likewiſe the 
bargain ought to be reduced to certainty; for 


if a man in conſideration of marriage promi- 


ſes by his letter to pay his daughter a fortune, 
without reducing it to any certainty, a court 


of equity cannot carry it into ſpecific execu- 


tion, becauſe nothing is promiſed. Hall v. 
Butler, Eq. Abr. 20. p. 7. 


o 


If a man by articles agrees to ſell his eſtate, 
and part of the money is paid, and then he 
dies before the conveyances are perfected, the 
executor of the vendor prefers his bill againſt 
the purchaſer, and likewiſe againſt the heir of 
the vendor to have the conveyance compleat- 
ed, and the reſidue of the purchaſe-money 
paid to him, the purchaſer is willing to be 


off his bargain and loſe the money already 
paid, and the heir likewife deſires that the 
bargain may not proceed, yet the court of 
equity decreed it, becauſe from the time of 
the bargain the land of the vendor is to be 


looked on in a court of equity as money, and 
to belong to his executor, for the vendor 


by his bargain has turned his land into money. 


If on any treaty the agreement is not re- 


duced into writing, er propoſed to be redu- 


ced into writing, or executed in part, there 


2 
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the ſtatute of frauds is in the way ; but if the 


agreement was propoſed to be reduced into 
Writing, and prevented by fraud or practice, 


the court of equity will interpoſe, and give 


relief. Maxwell v. Mountacute, Eq. Abr. 19. p. 
4. 20. p. 5. Pre. Ch. 526. Wms. Rep. 618. 


It there be a woman's portion to be ſettled 


on the huſband and wife, and the heirs of 


their two bodies, with a remainder over to 


the right heirs of the huſband, and the huſ- 


band dies leaving iſſue, and afterwards the 


iſſue dies, the heir of the huſband in remain- 
der may come to have an execution of this 
agreement, and it ſhall be executed, and the 
money laid out in lands, of which the wife 


ſhall be only tenant for life. MWhitwick v. 
Germin, 2 Vern. 58. 

It a man grants a rent-charge out of a 
biſhop's leaſe and ſettles it by way of demiſe 
and re-demiſe, fo that it is redemiſed ſubject 
to the rent-charge, if the grantor agrees for 
the renewal of the biſhop's leaſe, a court of 


equity will compel the grantee to join, the 


grantor conveying the additional lives in the 
lame manner to the grantee, for the ſecurity 
of the rent-charge. And it was the opinion 


of the court likewiſe, that the grantee might 


compel the grantor to renew in caſe of failure 
of lives or effluxion of years, for the grantee 


of the annuity might have a writ of annuity, 


and thereby continue the payment during his 
life, if he had not reſorted to the lands, and 


therefore when he does refort to the lands he 
thall have all remedy to make them a fecurity 
to him during his life, in all events, it it 
may be obtained. But if the biſhop refuſes 
torenew, the court cannot compel him. And 

| | g auc. 
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quere whether the court will compel-if the 

biſhop refuſes on the common terms. For if the 
biſhop refuſes to renew on the common terms, 
it is tantamount to an abſolute refuſal, and 
the grantee muſt be contented with the ſecu- 
rity of the lives in being. a 

If a man agrees by articles under his hand Marriage 

to convey his wife's lands to B. B. may pre- agreements, 

fer his bill againſt the huſband and wife to 
compel a ſpecific execution of this agree - 
ment; and if the wife upon private examina- 
tion conſents, the court will decree it. But 
quere, whether the court will decree it if the 
bill be preferred againſt the huſband only; 

| becauſe if the court ſhould compel the huſ- 
band, the huſband would compel the wife 
who is under his power, and the wife ought 
not by law to convey by means of any com- 
pulſion from her huſband. Wheeler v. Newton, 
2 Eq. Ar. 44. p. 5. Pre. Ch. 16. 5 

A ſcrivener lays out the money of A. 
on the lands of B. upon which B.'s wite is 
jointured. The counſel of A. gives notice to 
the ſcrivener of this jointure, and that it 
ſhould be transferred on other lands, but the 
{crivener conceals this from A. and tells him 
he may truſt B. as a very honeſt man. Where- 
upon A. lends his money, and afterwards, up- 

on the death of B. the jointure appears which 
the ſcrivener had purchaſed in; whereupon 
the ſcrivener to ſilence the clamour of A. ſigns 
and ſeals an agreement to aſſign ſuch jointure 
to him, and then being unwilling to abide by 
his agreement, files his bill to have up. his 
agreement, and A. files his bill for the fpecifig 
execution of it. The ſcrivener's bill was dif- 
miſſed, and A. was decreed to a ſpecific per- 

1 formance 


_ 
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formance. For tho the ſerivener̃ inſiſted that 


he had no conſideration for aſſigring his in- 
tereſt, yet ſince A. had a Toſs by his means, 
to wit, by his fraud in concealing the jointure 
from A. and afterwards purchaſing it in, which 
fraud he had agreed to compenſate by articles, 
he ought in good conſcience to make 9000 
this agreement. Ning v. Witbers, Pre. Cb. 19. 

There is a marriage agreement in which the 


father of the wife agrees to pay one thouſand 


five hundred pounds for the wife's 1 
and the huſband agrees to add one thouſand 


five hundred pounds more to it, and that 
both ſums ſhould be laid out in lands to the 
uſe of the huſband for life, remainder to the 
wife for life, remainder to the iſſue of that 
marriage, remainder to the right heirs of the 
huſband. the huſband dies without rſue, the 
wife's portion remains in' the hands of the 
father-in-law, and the huſband makes his 
right heir his executor, who exhibits his bill 


againſt the father-in-law and the wife, and ob- 


tained a decree to have the portion ſecured and 
paid to him after the death of the wife, and 
was decreed to pay the intereſt of the one 
thouſand five hundred pounds, which the huſ- 
band was to add as a proviſion unto the wife 
during her life. Knight v. "_ Eg. Abr. 274. 


P. 6. Vern. 20. 2 Cb. R 


"" But if the huſband ſettles 1 upon the 
marriage of his wife, and agrees to purchaſe 


other lands of one hundred pounds per annum 


to make an addition to the wife's jointure, 
which is to be ſettled on the wife for life, re- 
mainder to the right heirs of the hufband. 
Phe hufband 2 the wife takes out admi- 


niſſtration 
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nitration to him, and the heir of the huſband 
exhibits his bill againſt the wife to have 18 
much of the 7 eſtate laid out as wou 

purchaſe land of that value to be ſettled on 
the wife for life, remainder to him in fee. But 
the bill was difmiſſed, becauſe this was a 
covenant only made for the benefit of the 
wife, which he could relinquiſh and diſcharge. 


at pleaſure, and therefare the heir of the ba. 


band could never take advantage of it, to wreſt 
the money out of the hands of the wife as 
adminiſtratix, to be ſettled for his benefit; 

and this is different from the former caſe, for 
there the heir and executrix of the huſband 
comes for the wife's portion to which he was 


well intitled, it being an intereſt veſted in the 
huſband ; but in this cafe the heir of the huſ- 


band c&mes againſt the adminiſtratrix of the 
huſband for the benefit of a covenant which 


was never intended for his benefit, but for his 


wife's, which ſhe may xelinquiſh or chuſe 
whether it ſhall ever be performed: and it 
could never be the intention of this agreement 

0 take the money from the repreſentative 
_ * quoad the perſonal eſtate, and give it to the 
repreſentative * guoad the real. Zaugbton v. 
North, Eg. Abr. 274. f. 9. 2 Ch. Ca. 156. 
2 Ch. Rep. 271. 

If there be an agreement u n marriage, 
that the money of the wife ſhould be left 


in the hands of truſtees, and the huſband to 


have the intereſt of it during his life, and the 


wite during her life, and then to the iſſue of 


that marriage, remainder to the heirs of the 


body of the wife, remainder to the wife's bro- 


As to, 
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ther and his heirs, if the wife dies without 
iſſue; in caſe of fuch expreſs covenant the 


brother ſhall be decreed to have the portion 
| ſecured to him after the death of the husband; 
but if the proviſo of the deed had been fo 
penned as to leave it to the election of the 
husband and wife after marriage, to have the 
portion laid out to the uſes aforeſaid, there 
the brother could not have a decree for the 
money after the death of the hufband, be- 
cauſe the money of the wife belongs to the 
huſband upon the intermarriage, which the 
brother could not claim when it was ſtill to be 
in the election of the huſband, whether he 
would veſt it in lands or not. Simonds v. Rut- 
ter, Eq. Abr. 274. p. 7. 2 Vern. 227. Pre. 
RSS F 5 
If the huſband after marriage, without pre- 


vious articles, makes a proviſion or ſettles a 


Jointure on his wife, this is no more than a 
voluntary conveyance, and will not (therefore) 
be helped in equity, even againſt the heir at 
law, or any other volunteer. Fotbergil v. Fo- 
thergil, Eq. Ar. 222. p. 9. 2 Freem. 256. 
If a man has a bad title at law, he cannot 
by fraud procure the perſon who has the good 
title, to convey, for ſuch fraudulent convey- 
ance is as if there was none at all, and ſo will 
be ſet aſide in a court of equity, tho? formerly 
there have been decrees, in which ſuch fraudu- 
lent agreements have been eſtabliſhed upon 
the merits of the former title. Frank v, Frank, 
Ch. Caſ. 84. Eg. Abr. 24. p. 4. But now a 


man who comes in upon valuable conſidera- 


tion, cannot ſtrengthen his title by purchaſing 
in the title of a ſtranger by fraud. 


If 


. 
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Tf A. tenant in tail agrees with B. tenant in 
fee, to exchange their lands, and they mutual- 
ly enter into each other's lands, and afterwards 
Z. dies, and the heir of A. enters into the lands 
of B. he ſhall be decreed to levy a fine and 
convey, becauſe he has entered upon the re- 
compence which the father received for ſuch 
eſtate tail, which is making himſelf a party 
to the original agreement, and therefore he is 
bound in conſcience to execute it. Raſſe v.Roſſe, 
Eg. Abr. 265. B. p. 2. Ch. Caſ. 171, 

If a marriage agreement be made, by which 
the huſband is to be tenant for life, remainder 
to the iſſue of that marriage, and the huſband 
dies without executing ſuch agreement by pro- 
per conveyances, leaving iſſue A. and B. and 
A. to whom the legal eſtate of the lands de- 
ſcends, makes an agreement upon valuable 
conſideration, as to ſettle the lands for pay- 
ment of debts, or upon marriage, not only 
the iſſue of A. but likewiſe of B. ſhall be 
bound to perform ſuch agreement ; becauſe 
A. was maſter of the legal eſtate, and was ſo 
far likewiſe maſter of the equitable eſtate, that 
if marriage articles had been ſpecifically per- 
formed, he might have barred his eſtate tail 
by the ceremony of a recovery, and therefore 
equity looks on him to have a proper do- 
minion of the thing itſelf, and conſequently 
when he articles concerning fuch eſtate no 
fine is needful, by reaſon the marriage ar- 
ticles were not executed, the iſſue ſhall be 
barred by the agreement only, ſince he that 
had the dominion over the eſtate, has diſpoſed 
of it according to his legal power for valuable 
conſideration, and ſince the eſtate was, at the 

| time 
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time of fuch diſpoſal, in ſuch condition tha 
no fine of recovery was 9 at law for | 


diſpoſing of it. Norcliffe v. Wor ely, Rey 
Temp. Finch 128. Ch. Caf. 234. 3 *. Rep. — 


- 


bite v. Thornburgh, 2 Vern. 702. Gilb. Eg, 
Rep. 107: Pre. Ch. 42 5. 2 Eq. Abr. 714. 9.2. 
Powell v. Powell, Eq. Abr. 265. (B) p. 3. Pre. 


Cb. 278. Fill v. Carr, Cb. Caſ. 294. 


There was a bargain to freight a Ship, 
without . certainty in the charter- party, of 
the value of the freight per ton, and the mer- 
chant freights the ſhip with box- wood, which 


pays bur forty ſhillings, and not with cotton 
chat pays five pounds per ton; the maſter 


would have proved a parol agreement to freight 


it with cotton, and the merchant would have 


excuſed the not freighting with cotton, be- 
caufe the cotton was deftroyed that year by 
the locuſts; the court thought that the maſter 
not having afcertained his freight in the agree- 
ment, that he ran the riſk of the voyage to 
receive freight according; to the uſual rates 
pu for tuch goods wherewith the ſhip wa 


laden, and that it was a dangerous thing to add 


to the written agreement, by any words that 
might paſs between the parties at the time of 
making the agreement, in a caſe where there 


appeared to be no fraud in leaving out any 
thing in the charter-party, that was intended 


by the parties; for where there is a written 
agreement, the whole ſenſe of the parties is 
preſumed to be comprized therein, and all dil 


_ Courſe tending to introduce ſuch agreement 


goes for nothing. Foot v. Solway, 2 Ch. Ci 


142. But quere whether the merchant by tl 


excule, 
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excuſe, does not admit the agreement as ſet 


up by the mafter. 4 : 
If a decree be had in a court of equity, an 
execution of it ſhall not ſtay on affidavits of 
a parol agreement, but the party muſt bring 
his original bill, that the other party may be 
let into the benefit of his defence; for to ſuſ- 
pend a decree upon motion, is the fame as to 
ſet one ſide upon motion. And ſorne have 
ſaid you cannot ſet forth a parol agreement, 
in an anſwer to a bill to revive a decree, in 
order to ſtop it; * ſed quere. Wakelin v. 
Falthah, * Ch. Caf 8. oa 
A man buys a copyhold, and to avoid the 
charge of a new fine upon the deſcent of it 
to his ſon, ſurrenders it to the uſe of himſelf 


for life, remainder to his ſon in fee, and then 


upon the marriage of his ſon, to induce the 
match, tells the lady's relations that he had 
provided for the ſon by the copyhold, and 
then marriage articles were made, whereby 
leaſehold lands were ſettled on the ſon and the 
iſſue of that marriage. The father afterwards 
marries a ſecond wife, and agrees to ſettle the 


copyhold on the wife and the iſſue of that 


marriage. The wife by her F prochein amy 
brings her bill againſt her huſband and the ſon, 
to have this copy hold ſettled, but diſmiſſed as 


to the ſon; for the copyhold being ſettled by 


4 proper conveyance, and being made a rea- 
ſon 'to induce the match with the ſon, be- 
came a valuable ſettlement, and to ſettle it 
again was but 5 aum agere,and ſo the compre- 


* But quere. 


+ Her next friend. 5 To do what | 
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hending it in the other ſettlement was i 


ro- 


per, ſince it could not paſs by it, but by copy 
only. And here the ſon's wife did not ſet up 


her reſt in the written agreement, becauſe the 
match was likewiſe founded on the copy of 
court-roll, whereby the eſtate was paſſed to 
him before. Kirk v. Clerke, Pre. Ch. 275. 

A ſettlement was made upon marriage to 


the huſband for life, remainder to the heirs cf 


the body of the huſband, begotten on the 
wife, and the huſband covenants not to ſuffer 
a recovery, and has two daughters by the 
match, one of which dies, and the other he 
marries and gives a fortune to, and then he 
ſuffers a recovery of his eſtate, and deviſes 
it away from his daughter, and the daughter 
with her huſband comes into chancery to have 


à ſpecific performance againſt the deviſe, but 


were diſmiſſed ; becauſe by the marriage ſettle- 
ment which was executed before marriage, the 
eſtate was ſettled in ſuch a manner as gave the 
father a power to deſtroy it ; and being ſettled 
with a perſonal covenant not to make uſe of 
that power, the daughter has remedy only 
upon the perſon to have reparation in damages, 
if the covenant be broken. For they cannot 
prevail in a court of equity to ſet afide the 


recovery and uſes, for that would be to alter 
the power which the father had by the original 


ſettlement over the eſtate, which inftead of ſpe- 
cifically executing an agreement would alter it. 
Collins v. Plummer, 2 Vern. 63 5. Wms. Rep. 104. 

This cafe was obſerved by my Lord Cowper 


to be different from articles before marriage ; 


tor if articles had been made in that manner, 
a court of equity would have exeeuted ſuch 
articles 


* 
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articles by ſettling it upon the firſt, and every 

other ſon, ſo as td prevent the huſband's 
wer over the eſtate. Did. | 
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If a wife has a ſeparate maintenance, and Separate 
contracts to pay the debts of her huſband, ſhe maintenance. 


ſhall be bound to execute ſuch contract out 
of her ſeparate maintenance; and if the huſ- 
band be joined for conformity, proceſs ſhall 
run againſt the wife without him. Bell v. 
Hyde and his wife, Eg. Abr. 65. p. 8. Pre. Cb. 


328. Gilb. Eq. Rep. 8 3. 3Wms. Rep. 38. | 
It articles be made between husband an d 


wife before marriage, in which there is an 


eſtate ſettled on the part of the huſband, and 


likewiſe another on the part of the wife, in 
which the limitations are, that it ſhall be the 
huſband's for life, remainder to the wife for 
life, remainder to the heirs of the body of 
the wife by the huſband to be begotten : there 
if they come into a court of equity for a ſpe- 
cific execution of theſe articles, the court will 
provide not only for the ſons of that mar- 
riage by proper limitations, but likewiſe for 


the daughters. But if they ſhould execute 


the articles before marriage, by a limitation to 
the huſband and wife for life, remainder to the 


firſt and every other ſon in tail, with a remain- 


der to the heirs of the body of the wife by the 


husband to be begotten, this would be a good 


execution of the articles before marriage, be- 
cauſe it ſhall be preſumed that that part of 
the agreement relating to the daughters is re- 
linquiſhed, and the laft intention of the par- 


ties was, that both ſhould have the joint do- 


minion over the eſtate during their lives, in 
caſe of failure of iſſue male. But if ſuch an 
Fr | agreement 
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agreement was thus executed after m 


that would not be 4 good execution; — 
where land is ſettled on both ſides, and the 
articles have made both eſtates a Proviſion for 
the children, they cannot alter it after mor- 

riage. And if they ſhould ſettle the bets 
the firſt and every other ſon, with a remainder 
body of the wife by the 
huſband to be begotten, ſuch a ſettlement 


after marriage would be bad, becauſe they 


are reciprocal purchaſers of both eſtates, not 
only for themſelves, but for their iſſue. But 
where a wife before marriage entered into arti- 
cles, as to her own eſtate, to ſettle it to the huſ. 
band for life, then to herſelf for life, remainder 


to the heirs of her body by her husband to be 
| begotten, and the husband after marriage con- 
ſents to ſettle it to the firſt and every other fon 


in tail, with a remainder to the heirs of his 
wife by him to be begotten, and had iſſue a 
daughter and died, and his wife married a 
ſecond husband, and then by fine and reco- 
very, together with her husband, made a ney 
ſettlement of her eſtate, and upon this the 
daughter exhibited her bill to have an execu- 
tion of the articles; the hill was diſmiſſed; 
becauſe the husband who was * /ui juris, might 
relinquiſh after the marriage, more dominion 
to the wife, over her eſtate, than he had ſti- 
pulated for in the marriage articles, and the 
wife might accept it, having received no- 
thing in lieu thereof by an equivalent purchaſe 
of an eſtate from the husband, and ſuch fettle- 
ment muſt be locked upon as an equitable 


His own maſter. 
| execution 
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execution of the agreement, otherwiſe, the 
wife would difinherir her ſon by the ſecond 
husband in favour of a daughter by the firſt, 
from whom fhe received no eſtate at all. 
Burton v. Haſtings, Eg. Abr. 393. p. 4. Gilb. 
Eg. Rep. 113. 2 Meg. Caſ. 131. 

An husband gives a bond upon his mar- 
riage, conditioned to lettle his copyhold eſtate 
to the uſe af himſelf for life, remainder to 
i wife for life, remainder to the heirs of 
their two bodies, with remainder to the heirs 
of the husband; and à bill is brought to com- 
pel a performance: a court of equity would 
not leave them to the penalty of the bond, 
but decreed a ſettlement to the uſe of the huſ- 
band for life, remainder to the wife for life, 
remainder to their firſt and every other ſon in 
rail general, remainder to the daughters of 
their two bodies to be begotten in tail general. 
Nandike v. Wilkes, Eq. Ar. 393. p. 5. Gilb. 
Eg. Rep. 114. For though they anciently 
thought that where there was a bond to per- 
form any thing, that the obligor was obliged 
to the alternative, either to perform the thing 
or pay the money, and therefore that the 
obligee ſet up his reſt in the penalty. Yet 
now they don't take it as an agreement in the 
alternative, in which the obligos may either 
pay the money, or perform; but they under- 
ſtand the penalty only as an cnforcement of 
the agreement, and as giving « remedy at law 
for a certain ſum inſtead of uncertain dama- 
ges, and the party by his providing his reme- 
dy at law ſhall not take away his remedy in 
equity. Bagg v. Foſter, Ch. Caſ. 188. 3 Ch. 
Rep. go. which is contrary to the modern re- 
ſolution 
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folution in Nandike v. Wilkes before men. 
tioned. | 1 | 
A man covenants to convey his copyhold 


to his baſtard child, and to make further aſſu- 
rance. And he does admit his baſtard child, 


but without a ſurrender, whereby the copy- 


hold does not legally paſs, and dies, and the 


natural daughter brings her bill againſt the 
heir at law to ſupply the defective conveyance, 


| becauſe there being no ſurrender the admit- 


tance was void ; but the court would not do 
it, becauſe the daughter was a meer ſtranger, 
being * nullius filia, and not taken notice of 
by the law as a daughter, nor the father under 
any obligation to provide for her as a child, 


ſince that arifes from the mutual contract of 


cohabitation during life, which is marriage; 
and there being no conſideration for ſuch 
conveyance, it is merely voluntary, and in 


ſuch caſes a court of equity has no foundation 
to give remedy againſt the heir. Furſaler 


v. Robinſon, Eq. Abr. 123. Pp. 9. Pre. Ch. 475. 


Gilb. Eg. Rep. 139. Fairbeard v. Bowers, I. 


Statute of 
frauds, 20 Car. 
1. 6. 3. 


Abr. 143. p. 15. 152. p. 4. 2 Vern. 202. Pre. 
b. 17. "x 

If upon a marriage'treaty the counſel takes 
down from the mouth of the father the mar- 


riage agreement, and the father dies next day 


before any agreement is perfected, and the 


young couple marry, the court will never de- 


cree the heir or executor of the father to exe. 
cute the agreement, becauſe ſuch agreement 1s 
but + fieri and not compleated, and therefore 
it might be altered or changed till the parties 


* No one's daughter. I o be done. 


come 
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come to fign and ſeal; for this inſtruction 
of counſel is but a preparation ; and upon 
looking into the title of the eſtate to be ſettled, 
ſomething may ariſe that may alter the whole, 
or break off the agreement; and prudent men 
read even the drafts before they are engroſſed, 


| which are ſubje& to alteration and amend- 


ment. But if the young couple had married 
by the conſent of the parents before ſuch in- 
groſſment, ſuch agreement would have bound, 
and would have amounted in a court of equity 
to an authority to the counſel to write down 
ſuch agreement; becauſe the young couple 
enter into the match upon the father's faith to 


perform; but otherwiſe if they had married 


without the conſent of the father, while ſuch 
agreement was * in fieri, Baud v. Amburſt, 
Eg. Abr. 20. p. 6. 21. p. 8. Pre. Ch. 402. | 
Articles of marriage were made whereby 


the husband was to leave two thouſand pounds 


to his wife at his death, and to ſettle on her 


a rent-charge of one hundred per annum for 


life out of lands to be purchaſed. The buſ- 

band having made no purchaſe nor ſettlement 
of the one hundred pounds, makes his will, 
and therein taking notice of the articles de- 
viſes two thoufand pounds to his life, and the 

reſidue of his perſonal eſtate to truſtees for 
the purchaſe of lands to be ſettled for ſecuring 
the one hundred pounds to his wife during her 
life, and ſubject thereto, to the uſe ot his 
nephew in tail general, with ſeveral remainders 
over, and dies; and the nephew brings his 


bill for an account of the reſidue of the 


® Ta be done. 


1 per- 
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ſonal eſtate, and that it may be 
* on his giving — to 
one hundred pounds per a to 
and decreed accordingly, and the plaintiff 
entered into a recognizance to perform 
decree; for they looked upon the 
who was to be xg tenant in tail upon the 
chafe, to have the dominion of the eftate 
fo to be intitled to the money wherewi 
purchaſe was to be. made, at his clefiinn, 
And this money is to be paid to the wife 
without deduction for taxes, uſe the tenant 
in tail having made an election to take it az 
a perſonal eſtate, cannot leave taxes on it as 
if it were real, the law having charged the 
real eſtate only with taxes, and the wife was 
| allowed in this cafe to have intereſt for ſuch 
part of her annuity as was in arrear from the 
time that the arrear incurred, becauſe it was 
ſecured by recognizance, which penal penal ſecurity 
| always imports, that the party is to pay at 
rhe time, or allow intereſt. Contrary opinion 
2 "A the money's being paid to the tenant in 
Legate v. Sewell, Pre. Ch. 548. Eq. Ar. 
pr 294-Þ. 7. 2 Fern. 551. Gn. By: Boas 
Peer. Will. 87, go, 91. + 
If quarrels happen between husband and 
wife, and the wife hbels in court chriſtian-for 
a ſeparation and alimony ; and to quiet. this 
fuit, the husband enters into an 


3 


—ỹ—ᷣL—— — 


agreement 
with a third perſon, to pay the wife ſo much 


a year, by way of a ſeparate maintenance; 
tho* a court of equity will not decree alimony, 
becauſe it belongs to the juriſdiction of the 


_ eccleſiaſtical court to inquire into family ſecrets, 


yet the court will A a ſpecific nn” 
k 1 


LEX PxAToRIA.. 
of this agreement of the husband, becauſe he 
ought in conſcience to perform his agreement, 
and no other court has a proper juriſdiction 
to decree ſuch performance. Angier v. Angier, 
Cilb. Eq. Rep. 152. Pre. Ch. 496. 


4 


—— — — — — 
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Secondly, Trutts and Poztfons, 
T RUSTS are the original creatures of 


the court of chancery, and were as ancient 
as the court itſelf, on the Engliſh ſide ; and to 
remedy breaches of truſt was the firſt reaſon 
of the inſtitution of that court. For from 


dle time of the ſtatute of Mortmain eccleſia- 


ſtical perſons uſed to take lands in truſt for 
themſelves, and civil perſons were tenants of 
the eſtate, and liable to the feudal duties. And 
tho? this in the firſt inſtitution anſwered, yet 
afterwards when the heirs came in by a long 
courſe of deſcent, they thought it hard to 
anſwer the feudal duties, and yet to be account- 
able to the church for the profits. This the 
rules of the common law would not oblige 
them to, and therefore it was neceſſary that a 
court ſhould be inftituted to deal with the cor- 
rupt conſcience of the party if he did not an- 
ſwer the truſt. 1 

The court was complained of in its original, 
but afterwards when the wars of Lancaſter and 

York came on, the laity alſo found it nece 
to put their lands into the hands of truſtees, 
that they might not forfeit upon thoſe changes 
of times; and from thence the court of 
-— 2. Y chancery 
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chancery intermeddled and managed truſts as 
their own creature, and from thence they came 
into thoſe rules that have been ſettled in the 
court of chancery touching alienations. So 
that if a man had aliened without a valuable 
conſideration, there was a reſulting truſt to 


the feoffor, that always run with the lands 


into whatever hands they came without a va- 


| luable conſideration; or if there was a valuable 


conſideration, yet the truſt run with the lands 
if the feoffee came in with notice of ſuch truſt. 
This was thought ſo inconvenient to feudal 
tenures, that the 27 of H. 8. c. 10. was an 


_ endeavour to execute the freehold in him that 


had the truſt. But they ſoon fell into a new 
manner of conveyancing, whereby thoſe truſts 
were revived, and again managed as creatures 
of the court of chancery ; for perſons could 
not ſettle their eſtates to themſelves for life, 


with remainder to their firſt and other ſons, 


with terms created for younger children's 
portions, without declaring the truſts of ſuch 


terms. 


And from hence they came to a reſolution, 
that where an eſtate was given to A. and his 

heirs, to the uſe of A. and his heirs, in truſt 
for B. that the firſt uſe was executed, and the 
truſt remained in B. as before the ſtatute. For 
the common law could not execute the ſecond 
truſt, but rejected it as void and repugnant to 


the firſt uſe. But the court of chancery con- 


fidered A. as truſtee for B. and therefore 
A. was bound in conſcience to perform ſuch 
truſt, for the chancery conſidered that as 
the intent of that conveyance, tho? the com- 

ap no 
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mon law rejected it as repugnant and void. 
Simpſon v. Turner, Eq. Abr. 220. p. 1. 383. in 
note (A) Treat. Eq. 54. 

There is a very modern Abbes that Broughton v. 
in caſe of a will where a man deviſed an Langley, 
eſtate to truſtees to the intent to permit A. to mg Pg 
receive the profits during his life, with a pro- Holt "> 
viſo, that A. might make a jointure to his Burchet v. 
wite, and afterwards that the truſtees ſhould Durdant, 
ſtand ſeized to the uſe of the heirs of the Vern. ; rag 
body of 4. That this was an eſtate tail exe- . 3. g 
cuted by the ſtatute, becauſe truſts and uſes where this caſe 
are all one, and here is no double uſe tois held not to 
be executed, and the power of makingbe law. 
the jointure might ariſe under the will, 
notwithſtanding the eſtate tail was executed 
in A. 

Hence alſo it came to paſs, that all truſts 
which could not be executed by the ſtatute, 
remained under the diſpoſition of the court of 
chancery, and therefore the common manner 
of ſettlement was to the firſt and every other 
ſon, with truſtees to ſupport contingent re- 
mainders; and ſuch truſtees had the right of 
entry, in order to preſerve ſuch contingent 
remainders till they came in efſe, for where there 
were not ſuch truſtees, according to the re- 
ſolution of Chudleigb's caſe, Co. Rep. 120. Poph. 

70. Fenk. 276, and 309. 2 Danv. 177. p. 2. 
3 Danv. 183. p. 2. 22. P. 7. if the father had 
aliened, it deſtroyed the contingent remain- 
der, becauſe it could not veſt at the determi- 
nation of the particular eſtate; and therefore 
the truſtees to ſupport contingent remainders 
were interpoſed, that if they concurred in the 


8 1 aliena- 
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Pie v. George, alienation of the tenant. for life, it was a breach 
mY Abr. 384. of truſt, and if the alienation was with no- 
z 13 680. tice, the alienee was ſubject to the truſt; if 
Pre. Ch. 308. without notice, then ſuch truſtees were liable 
Peer. Will. to make compenſation | out of their own 
128, eſtates. 
And now alſo we are to Je” VI what re. 


ſolutions have been upon the truſts of terms 
in ſuch marriage ſettlements. 


11 


Truſts of terms in * ſettle: 


ments. 
Lord Teviot M A N ſettles the manor of Sale to 
v. Lady Spen- / the uſe of himſelf for life, and after 
cer, Pre. Ch. 5. . 


Pd. Abr. to truſtees for twenty-one years, to commence 
h 2 1. from his death, and then to his ſon in tail, 
whe with remainder to his own right heirs, and 
the truſt of the term was, to raiſe five thou- 
ſand pounds, two thouſand pounds thereof 

to his eldeſt daughter at her age of eighteen, 

or day of marriage, and the other three thou- 
ſand pounds to be equally divided among his 

younger children at their reſpective ages of 

eighten, or day of marriage. The ſon dies 

without iſſue, and then the father, having 

iſſue four daughters, makes his will, and 
thereby deviſes the manor of Sale to his wife 

for life, in augmentation of her jointure, re- 
mainder to his four daughters as his heirs at 

law, ard provides that the manor ſhall not be 

charged in the hands of his wife with any 

| Portions, then he dies, and his eldeſt daughter 


having 


LEJ PRATORIA, 
having married brought her bill againft the 
wife, her three fiſters, and their husbands, and 


the truſtees of the term, to have the two thou- 
ſand pounds raiſed and paid to her and her 


husband; and decreed that ſhe muſt have 


one thouſand pounds more than the other 

* fiſters, and if the three ſiſters did not agree to 
pay three fourth parts of that one thouſand | 

pounds out of their ſhares of the land, the 


truſtees ſhould raiſe it, and the mother to be 
reimburſed out of the inheritance, that her 
eſtate for life ſhould not be damnified in the 
matter, becauſe the term was yet ſtanding out 
in the rruſtees to raiſe the money, and there- 
fore was not merged at law by the deviſe of 
dhe inheritance to the daughters, and there was 


no equitable merger of the term by the deviſe 


of the inheritance to them, becauſe the bene- 
fit of the inheritance was deviſed equally to 
them, without expreſſion of the intent of the 


teftator to alter or change the precedent truſts 
of the term ; but on the contrary, the teſtator 
takes notice of it as a ſubſiſting term, becauſe 


by his will he provides that it ſhould not be 


charged with portions in the wife's time; and 


therefore ſince by that truſt the eldeſt ſiſter 
had the advantage of one thouſand pounds 
above the reſt, it was juſt that the term ſhould 
ſtand in a court of equity to raiſe that ſum, 
and if that prejudiced the intereſt of the mo- 


ther, ſhe ought to be reimburſed out of the 


inheritance. 
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Pawlet v. 


But where an eſtate is limited in a marriage Pawlet, Eq. 
ſettlement to the truſtees and their heirs, to the Abr. 207. p. i. 


uſe of them and their heirs in truſt for the 


2 Vent. 366. 
2 Chan. Rep. 


hushand for life, remainder to the wife for life 286. Vern. 


8 4 


tur 204, 321. 
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for her jointure, with a power to the truſtees 
to raiſe one thouſand pounds for a daughter 
if but one, and two thouſand pounds if more 


than one, 'remainder in truſt for the firſt and- 


every other ſon in tail male, with remainder 


to the right heirs of the husband. The huf- 
band dies, leaving iſſue a ſon and daughter, 


the ſon dies, and then afterwards the daughter 
dies, and the mother took out adminiſtration 
to the daughter, and the eſtate deſcended to 
a remote relation; there it was agreed that the 
deſcent of the fee ſimple merged the power 
which was only projected for her benefit be- 
fore the fee was veſted in her; and this was 
as much a merger in a court of equity as if 


the fee ſimple had deſcended upon a term for 


years. But if the daughter had died firſt, ſo 
fo as there had been no merger by the deſcent 
of the fee, then the mother would have been 
intitled as adminiſtratrix, becauſe the money 
was veſted in her, and there would be no de- 


ſcent of the inheritance to merge that power 


whereby the money was to have been raiſ⸗ 

ed. „ Tp 
So that the rules touching merger are, that 

if a man has the ſame intereſt and abſolute 


dominion and property in the whole inheritance, 


as he has in the term or power for raiſing 


money out of the inheritance, there it mult 


merge, for a man cannot have power to raiſe 
money for my benefit out of that which is 
mine ; but if there be any difference between 


the two intereſts, or any other perſon inter- 


mediate, then there can be no merger ; for if 


there be any merger in the firſt caſe, it will 
change the intent of the conveyance, and in 


the 
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the other caſe there being an — 
eſtate there is no merger at law, no more than 
there is in a court of equity in the caſe of a 
truſt. 


265 


A man upon the marriage of his ſon ſettles Brown v. 
Jands to the uſe of himſelf for life, then to Gibbs, 2 14 


truſtees for the term of ninety- nine years, then _ 
to the ſon in tail general, with remainder over, , x 


and the term 1s to raiſe two hundred pounds 
piece for the daughters of that marriage, the 


marriage takes effect, the father and ſon die, 


the ſon leaving iſſue two daughters who were 
intitled to the remainder in tail, and the queſ- 
- tion was whether the term ſhould ſtand in 


their mother's way to prevent her dower ; and 
decreed that it ſhould, unleſs the mother 
would pay the two hundred pounds a-piece 


to the daughters to diſcharge it; becauſe here 
likewiſe there is no legal merger of the term, 
and therefore the dower is ſubject to the term 
and the truſt of it, ſuch term and the truſt 


of it being precedent to the marriage, and 


therefore the wife muſt diſincumber the eſtate 
from this charge in that proportion that her 
intereſt as dowereſs bears to the inheritance, 
that is to ſay, as a third of a third, that is, 


as one ſixth bears to the whole, and ſo ſhe 


ought to pay ſixty-ſix pounds thirteen ſhillings 


and four-pence. Rives v. Rives, 2 Eg. Abr. 
223. P. 2. 


reem. 233. 


If the husband ſeiſed of lands in fee, to Terms to pre- 
diſappoint the wife of dower, without notice vent dower. 


to the wife, carves out a term, and then mar- 


nes and dies, the heir hall never ſet up this 


term againſt the wife, becauſe it is fraudulent 
in the creation, and it was contrary to con- 
ſcience 
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Hardreſs 489. 
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ſcience to diſappoint the wiſe by ſuch male. 
If a man purchaſe an eſtate, and 


- 


term to protect it againſt meſne incumbran- 
ces, and afterwards marries and dies, it ſeems 


that a court of equity will not permit the heir 
to ſet up this term againſt the wife, tho it 


was not fraudulentin its creation ; becauſe the 


deſign of the term being only to protect the 


Inheritance, it is againſt conſcience to ſet up 


ſuch a term contrary to the deſign of its crea. 
tion, and the heir is conſidered as a truſtee 
to aſſign dower to the wife, and to hand to 
her the legal proviſion, and therefore ſhould 
not ſet up this intereſt againſt it. 

But if in ſuch caſe the husband had aliened 
the inheritance, and aſſigned ſuch term to a 
truſtee to protect the inheritance, if the pur- 


| Chaſer paid a price, tho' he had notice of 


the marriage he may ſet up this term + 
gainſt the wife, becauſe ſhe having married 
the husband without any jointure or proviſion 

by contract out of the eſtate, the wife 
herſelf totally into the power of the husband, 
and conſequently ſhe was liable to all the legal 
power the husband had over the eſtate; and 
therefore when he diſpoſed, as by law he might, 
ſhe can never claim it afterwards; becauſe 
ſhe by her imprudent marriage ſubmitted her- 
ſelf to ſuch power of diſpoſal. And this was 
compared to the original caſes in equity, that 
a woman was not dowable of a truſt in fee, 
| becauſe the ſeiſin was in another; fo that ſhe 
ought to provide by a contract to have a ſub- 
ſiſtence out of it. Tho' I am apt to think 
ſuch original conſtructions came from * 
eccle- 
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ecclefiaſtical notion, that ſuch eſtates ſhould 
he entirely free, that rg might be diſpoſed 
of to pious uſes. And fo it ſeems the diſ- 
tinction is at this day, that if the husband 
ſeiſed in fee, juſt before the marriage ſhould 
put the legal eſtate into the hands of truſtees 
to diſappoint the wife of her dower, that ſuch 
4 conveyance would be reckoned fraudulent, 
becauſe that conveyance was made with an ill 
conſcience and an evil intent, in order to de- 

tive the wife of the proviſion made for her 
by the common law. | 

But if the husband was poſſeſt of a truſt 
eſtate by deſcent or purchaſe, and ſhould after- 
wards marry and die, the chancery at this day 
would never endow the wife of this eſtate, 
becauſe the wife is not endowed at the com- 
mon law; but where the husband is ſeiſed of 
the freehold (and conſequently the whole truſt 
eſtate being in the husband's power at the 
time of the marriage), the court of equity 
could not take it out of him, unleſs the wife 
had contracted for ſuch a proviſion. Bothom- 
ley v. Fairfax, Eg. Abr. 144. P. 19. 217. p. 2. 
Pre. Cb. 336. 

If a man limits a term to raiſe younger 
children's portions, to be paid at the age of 
twenty-one years, or day of marriage, and there 
are younger children born, and they die before 
twenty-one, or day of marriage, the portions 
ſhall ſink for the benefit of the perſons who 
are to take the remainder by the ſettlement, 
becauſe the intention of the ſettlement is, that 
the eldeſt ſons who are in the remainder by 
fuch ſertlements ſhould take it in the moſt 
beneficial manner that may be, where ſuch 

proviſions 
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roviſions are not neceſſary (Lord River; v, 
12 Darby, Eg. Abr. 268. p. 7. 2 Very, 72. 
to be raiſed, and ſuch proviſions are not ne. 
ceſſary to be raiſed when the child dies who is 
to be provided for; and this is following the in- 
Stapleton v. tention of the ſettlement as near as poſſible, 
e Ed. that all the parts of the family may be pro- 
. Wes Os. ' vided for out of the eſtate in the beſt manner. 
Gilb.Eq.Rep. Lord Pawlet's caſe, 2 Vent. 366. 2 Frey, 
76. | . Ar. 267. p. 1. Fern. 204, 321. 
* 317. 2 Chan. Rep. _ s i | 
So it is where a term is limited after the 
deceaſe of the father to pay younger children's 
fortunes within one year after the commence- 
ment of tie term, and intereſt to them in the 
mean time for their maintenance; there if one 
of the children dies within the year, her for- 
tune ſhall ſink for the benefit of the heir at 
law, becauſe this alſo is not to be raiſed by 
the intention of the ſettlement till the time 
therein limited. Tournay v. Tournay, Pre. Ch. 
290. 2 Eq. Abr. 654. p. 6. 
See Treat. of And there is a difference between this and 
Eq. 79. the conſtruction of legacies. For if one hun 
Eq. Abr. 295. dred pounds had been deviſed to a man, pay- 
2 able at his age of twenty-one years, this 1s 
22 77. * debitum in præſenti, tho F. ſolvendum in fulurt, 
Wentw. Off. and therefore if the legatee dies before twenty- 


Exec. 347. one, it ſhall go to his executor or ad miniſtrs- 
Swinb. 311, 


4 92, the legacy had been bequeathed at twenty-one. 


416,508,617, The reaſon of this difference is, becaule the 


2 Vent. 366. perſonal eſtate is a H fidei commiſſum, and the 


367. 


Due immediately. + To be paid hereaſter 
F Truft, ; | 


executor 


tor ; but otherwiſe it is in a perſonal eſtace if 
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executor a * fide commiſſarius, and therefore 
he is only to diſpoſe of the perſonal eſtate 
xs the teſtator has appointed; and therefore 
if the legatee dies, the intereſt of the le- 
is not to fink for the benefit of the 
truſtee, but to go to the repreſentative of the 
ceftuique truſt to whom the benefit of it is 
ueathed: and the chancery follows the 
practice of the ſpiritual court, which had the 
original juriſdiction of legacies. But if the 
deviſe were to the legatee at twenty-one, there 
if he dies before twenty-one it mult ſink into 
the perſonal eſtate, becauſe only ſevered from 
t in behalf of a legatee of twenty-one years 
old, and therefore cannot go to the repreſen- 
tative of the perſon who never attained that 


So if a portion were deviſed out of lands Lond 366, 
to A. to be paid at his age of twenty-one, if?” 
4. dies before that age, yet the portion ſhall 
not fink for the benefit of the heir, but ſhall 
be conſtrued as a legacy and not as a truſt, 
becauſe the heir can pray in aid of the per- 
| ſonal eſtate to exonerate the lands, and there- 
fore this bequeſt is conſtrued as a legacy, ſince 
it firſt bottoms on the perſonal eſtate, and is 
only to be paid out of the lands in all events. 
Clobberie's caſe, Eq. Abr. 294. p. 1, 2. 2 Vent. 
342. 2 Ch. Caf. 155. 2 Nelſ. Cb. Rep. 195. 

2 Eq. Ar. 539. P. 1. 2 Freem. 24. . 
But if a man deviſes particular lands to a 

n ſtranger, and a legacy out of them, there the 
1 {ranger ſhall not pray in aid of the perſonal 
a eſtate as the & heres natus or || heres factus of the 


Truſte. $ Heir born ſos [| Heir made ſo. 
2 whole 
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| whole inheritance ſhould ; yet here ſuch por- 


tion to be paid at twenty-one, ſhall be taken 
as * debitum in praſenti, tho | folvendum is 
futuro, becauſe the ſtranger is but & fide; cam- 
miſſarius quoad the profits of that part of the 
real eſtate which are deviſed from him. Gower 


v. Mead, Pre. Ch. 2. Elliot v. Elliot, Eg. Ar. 


381. P. 6. 2 Ch. Caf. 2 3. Scroop v. Scraop, By. 


Ar. 381. p. 6. Ch. Caf. 27. 2 Freem. 111. 


Ebrand v. Dancer, Eq. Abr. 382. p. 11. 20. 


Caſ. 26. Grey v. Grey, Eg. Abr. 270. p. 9. 


v. Lord Dar- 
by, Eq. Abr. 
268. p. 7. 

2 Vern. 72. 


381. P. 6. Ch. Caf. 296. Rep. Temp. Finch 330. 
Lord Rivers 


If in a marriage ſettlement there be a term 
to raiſe one hundred pounds a-piece for 
younger children, and there be no time limit- 


ed for the payment, there it is due and pay- 


able to ſuch children as ſoon as ever they are 
born; and therefore if they die before twenty- 
one, it ſhall go to their executors or admini- 
ſtrators, becauſe if it had been raiſed imme- 
diately, the money would have gone to their 


executors or adminiſtrators; and where it 


by the father 


ought to have been raiſed immediately, it is 
looked upon in a court of equity accardi 


to the rule of the civil law ta be raiſed, for 
l qui habet remedium ad rem, ipſam rem videtur 


Purchaſe made 


habere. . 
Where a father purchaſeth any lands, during 


in he name of the minority of the child, in the name of the 


the ſon. 


child, without a declaration of truft in the 


Elliot v. Elliot, deed, and takes the profits during the mino+ 


Eq. Abr. 381, 
— 


rity, ſuch purchaſe is an advancement for the 


2 Ch. Caſ. 23. "ahh Due immediately. + To be paid , 


6 A truſtee as to. || He who has remedy for i thiy, 
is looked upon to have the thing itſelf, 


child, 
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child, becaufe the father is bound to provide 
for him, and his purchaſing in his name ſhall 
be conftrued in a court of equity as fulfilling 
that obligation, and the taking the profits du- 
ring the minority only as guardian to his ſon. 
Mumma v. Mumma, Eq. Abr. 38 2. p. 8. 2 


his ſon who is of full age, which by our law 
is an Emancipation out of the power of the 
father, there if the father takes the profits, or 
lets leaſes, or acts as the owner of the eſtate, 
the fon is a truſtee for the father, becauſe there 
is the fame reſulting truſt as if the ſon were a 
ſtranger, where the father acts as owner of 


the eſtate, ſince it was purchaſed with his 


But if the father had let the fon continue 
the poſſeſſion from the time of the purchaſe 


without acting as owner, there it is an advance- 
ment, becauſe the legal intereſt being in the ſon, 


and the father permitting him to act as owner 
— 


of the eſtate e time of the purchaſe, 


does as much declare the truſt for the ad vance- 
ment of the ſon, as if it had been declared in 


expreſs words in the deed. If the father dies 
leaving the children in the guardianſhip of the 
grandfather, the ſame rule obtains. 


In the cafe of Elliot v. Elliot, there is a 
diſtinction taken between a purchaſe in the 


name of a ftranger and of a ſon ; in the former 
the truſts reſult to him who paid the money, 
and he may declare the truſts at any time; 
but in the cafe of the ſon the conſideration of 
blood raiſes an uſe at common law, and there- 
tore the truſts muſt be declared upon the 

pur- 


Vern. 19. 3 
But if the father purchaſes in the name of 
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(a) Corbet v. 


Salk. 159. 
Eq. Abr. 337. 
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purchaſe, or afterwards the father ſhall not be 
received to do it. Agreed that if the father 
at the time of the purchaſe really intended it 
for a proviſion, no ſubſequent declaration of 
his could alter it, and the circumſtances muſt 
govern. _ nn. GIS | 
Another difference is taken between a pur. 
chaſe in the name of a ſon and of a daughter, 
for tho? ſons are often provided for by ſettle- 
ment of lands, yet daughters ſeldom are, 
therefore the preſumption not ſo ſtrong, 
A purchaſe in the nephew's name is in the 
name of a ſtranger, and no difference between 
a purchaſe taken in another's name or a con- 
veyance made to another. CL 
If a man purchaſes a copyhold with bis 
own money to himſelf, his wife and his 
daughters, and their heirs, this is an advance- 
ment for the wife and his daughters; but if 
this be after marriage, and he ſurrenders the 
copyhold for the ſecurity of money, ſuch 
mortgagee is intitled, notwithſtanding the ſettle- 
ment. Tho' the commiſſioners ſeem to have 
decreed the contrary, which decree cannot be 
allowed unleſs the purchaſe was made in pur- 
ſuance of articles before marriage, or as a 
ſertlement upon the daughter on her marriage, 
for otherwiſe it is only a conveyance for na- 
tural affection, which hinders any reſulting 
cruſt to the anceſtor, but does not hinder the 
carrying it over to a purchaſer. _ 
(a) If in a marriage ſettlement the eſtate be 
limited to the husband for life, and to the wife 
for life, the remainder to truſtees for five hun- 
dred years to raiſe younger children's portions, 
| e 
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to be paid to them at their age of eighteen 
or day of marriage, remainder to the 


firſt and every other fon in tail male, with 
remainders over; there, if any younger Reverſon in 
children attain to the age of eighteen in the any terms may 


fife of the father and Mother, they are in- de ſ⸗ 


titled to have their portions raiſed by the ſale ;;; — — for 


of this term in reverfion; becauſe the term 8 
an intereſt veſted in the truſtees, which 8 
can ſell, and therefore by the words of the 
truſt they may be compelled to fell it, for the 

father has put ſuch term out of his : 
during his life where he has veſted it in an- 
ber - and if fathers will be ſo indiſcreet as 
to veſt ſuch power in truſtees, by their mar- 
riage agreement that other perſons ſhall raiſe 


out of their eſtate portions for their children, 


they muſt be content to abide by it; for when 
the fortune is made payable at the age of 


eighteen, or day of marriage, it does not 


appear to be the intent of the truſt that the 
children ſhould ſtay any longer, therefore the 
court will deeree ſuch portions to be raiſed 


immediately. 


If an eſtate were limited in a marriage ſet- 
tlement to the husband for life, then to the 
wife for life, then to truſtees for five hundred 
years, to raiſe portions for younger daughters, 


payable to them at the age of eighteen or day 


of marriage, if the father dies without iſſue 
male begotten on the body of his wife: the 
wife dies, leaving — only, who at- 
tained their age of eighteen, and preferred 


their bill in their father's life time for their 


portions, and had them decreed to them by 
fale of the term; becauſe after the death of 
-_ the 
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the wife the proviſion is not contingent, but 
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becomes abſolute; for the only contingent 


part of the proviſo is, whether the husband 


ſhall die without iſſue male from that wife, 
and not whether he ſhall die or not, for that 


is certain; and the wife being dead there can 


be no iſſue male from her, and therefore in 
all events the portions are to be raiſed; and 
this the rather becauſe it does not clog the for- 


tune of the eldeſt ſon, but he in the remote 
remainder, for whom leſs regard is preſumed 


to be had than for the iſſue of that marriage 


which is to be provided for out of the 
eſtate. 5 | : 
So it is if the term itſelf were limited to 


_ truſtees in caſe the husband dies without iflue 


on the body of the wife, for the contingent 
part of the proviſo falls off upon the death of 


the wife, and ſo the term veſts in the truſtees. 
But they never let the truſtees ſell or mort- 


gage the reverſionary term for maintenance. 


Lady Pier point v. Lord Cheney, Pre. Ch. 503. 


corbet v. 
Maidwel, Eq. 
Abr. 337. p. 5. 
2 Vern. 640, 
655. 

3 Chan. Rep. 
190. 


Salk. 159. 


Peer. Will. 488. 2 Eq. Abr. 642. p. 10. 

But if there be a marriage ſettlement in 
which the eſtate is limited to the husband for 
life, remainder to the wife for life, remainder 
to truſtees for five hundred years for railing 
two thouſand pounds for daughters, remain. 


der to the heirs male of that marriage, and if 


the husband dies without male iſſue of that 


marriage, then ſuch ſum to be paid to ſuch 


daughters as ſnould be unmarried and unprovi- 
ded for upon the death of their father, at their 


age of eighteen or day of marriage, and the 


wife dies, leaving iſſue daughters only; here 


ſince the limitation of the truſt of that term 
3 15 


AM . &. a .. MS .::a mc . AER 
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is for daughters unprovided for at the death 
of their father, the portion ſhall not be raiſed 
during his life, becauſe this depends upon an 
event which can never be ſeen whether it will 
happen during his life, that is, whether he will 
provide for his daughters or not, and therefore 
the contingency does not fall off during the 
life of the father as it did in the former 


caſe. 


If a father limits or deviſes portions to his Attorney Ge- 
daughters or younger children, payable at their neral #. 


f Thompſon, 
reſpective ages of twenty-one years, or any . 


other certain time, without making any other p. 2. 


proviſion for their maintenance in the mean Pre. Ch. 337. 
time, and dies; in this caſe they ſhall have in- 
tereſt for their portions from his death till 
paid; becauſe the father, if he had lived, was 
obliged by the law of God and nature to have 


provided for them. But if ſuch portions had 


been provided in ſuch manner by a ſtranger, 
then they ſhould not have carried intereſt in 
the mean time for the children's maintenance; 
becauſe it was meer bounty in the ſtranger, 
and he was under no ſuch obligation as the 
father to provide for them, and therefore his 
proviſion ſhall be carried no further than he 
has appointed it. F 
If a woman has a fortune left her, and ſhe Moore v. Ri- 
marries during minority, the truſtees who cault, Pre. Ch. 
are to raiſe ſuch fortune, or the executor, who * Abr. 61. 
by will is to pay it as a legacy, may come p. 1.478. p.3. 
and inſiſt to have the fortune ſettled, not only es 
aganſt the husband himſelf, but even againſt 
the creditors of the husband, if he has aſſigned 
ſuch fortune over for the payment of his 
debts, becauſe the King is an univerſal guar- 
| 1 2 dian 
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dian to infants, and ought in the court of chan- 
cery to take care of their fortunes. And tho by 
the eccleſiaſtical law ſhe is at age to marry, yet 
by the temporal law ſhe cannot diſpoſe of her 
fortune, and therefore the court will make ſuch 
diſpoſition of the fortune of the ward as may 
be moſt beneficial for her. But it ſhe was at 
full age at the time of her marriage, then ſhe 
was out of the care of the court, and ſince 
ſhe might diſpoſe of her perſon and fortune, 


if ſuch fortune was aſſigned to the creditors of 
the husband, they may prefer their bill againſt 


the truſtees or executors to have the fortune, 
and accordingly it has been decreed. 
As to the intereſt between husband and 


wife, the rules of equity generally follow the 


rules of law, and therefore where an husband 
married a lunatic who was under the care of 
the court, without the leave of the court, 


which marriage was ſentenced to be good in 
the ſpiritual court, tho“ the court committed 
him for his contempt, and ordered him to 


make a ſettlement equal to the wife's fortune, 
which. he did not, but died in contempt, 
and his wife died ſoon after without iſſue: 
The perfonal eſtate, as jewels and money, 
which were in the cuſtody of the court, were 


decreed to the adminiſtrator of the husband, 


becauſe it belonged to him by law. For tho 
the court of equity would fo far take care of 
the lunatic who was under- the guardianſhip 
of the court, that the husband ſhould make a 
ſettlement equal to her fortune, yet when the 


reaſon of the proviſion was at an end, the 


court which only held the ftake, could not 


alter the property of the fortune, which. was 


transferred 
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— by law from the wife to the huſ- 
band. . 
Sao the court allowed that the husband might Terms for 
diſpoſe of all terms for years which he had in! **. 
right of his wife, and of all terms for years 
which were held in truſt for her, becauſe the law 
gives him the diſpoſition of ſuch terms for 
years, for they are chattels, and therefore 
under the dominion of the husband; but 
it he does not diſpoſe of them they ſurvive 
to the wife, becguſe the limitation in ſuch 
contracts being made to the wife and her 
_ repreſentatives, they cannot be claimed * jure 
repreſentationis during the life of the wife. 
So if the husband ſurvives, the term is to 
go to him, his executars or adminiſtrators, 
becauſe it cannot go to the repreſentative of 
the wife, for the husband both at and after 
the death of the wife had the dominion over 
it, and therefore the executors of the wife 
cannot come and claim it, becauſe ſhe had diſ- 
poſed of it herſelf, by putting it under the do- 
minion of the huſband by her marriage. Packer 
v. Wyndbam, Pre. Ch. 312. Gilb. Eg. Rep. 98. 
3 Peer Will. 199, TE 5 
The ſame rules obtain in equity as to the 
diſpoſition of the truſt of the wite's term. 
ut if the wife takes a mortgage of lands Packer v. 
in fee, there the huſband cannot diſpoſe of it Wyndham. 
without the conſent of the wife, becauſe a fine bove. 
is neceſſary for the diſpoſing of lands in fee ; 
and therefore if he ſhould diſpoſe of it with- 
out a fine, the wife or her repreſentatives may 


* By right of repreſentation. 
FI 


enter 
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enter and recover the land, and „ 


the money for which it was pledgec. 

Tf the huſband has a bond or choſe in ac- 
tion of the wife, and ſhould aſſign ſuch bond 
without a valuable conſideration, yet it ſhall 
continue to the wife after the death of the huſ- 
band notwithſtanding ſuch diſpoſition, becauſe 


ſuch diſpoſition is void at law, it being a 


choſe in action, and it cannot be ſet up in a 
court of equity, becauſe it is a meer volun- 


. tary conveyance without a conſideration. But 


Pheaſant v. 


Pheaſant, Eq. time 


Abr. 156. 
p. 11. 
2 Wern. 340. 
Chan. Caſ. 
„„. 
3 Chan. Rep 
69. 


if the huſband had aſſigned ſuch bond upon 
valuable conſideration, it ſeems a court of 
equity will make it good, becauſe a huſband 


may provide for his family out of the chattles 
of the wife, and therefore has an equitable 


power over them. 


But where there is no 1 tho? the ; 
wife by the marriage become intitled to and 
recover dower, yet if the huſband in his life 
does not recover the debt due by bond 
to the wife, this being a choſe in action, the 
wife ſhall have it, and not the huſband's re- 
preſentatives; the huſband having only an 


equitable power over ſuch debts, and where 
he makes uſe of ſuch power, upon valuable 


conſideration, it is an equitable diſpoſition of 
them. Or if the huſband had made, or a- 
greed to make, a ſettlement on the wife in 


conſideration of the debt to the wife, there 


he had been a purchaſer for valuable conſi- 
deration, and his repreſentative ſhould have it 


againſt the wife's repreſentative. Meredith v. 


Wynne, Eq. Abr. 70. p. 15. Pre. Cb. 312. 
Gp. he. Rep. 70. 2 Vern. 448. Tho! there 
the 
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the ſettlement is not mentioned to be in con- 
ſideration of her marriage. 


Portions. 


1 F an huſband ſettles a term of years upon Turner v. 

1 truſtees for himſelf for life, and then to his Bromfield, 

wife for life, for her jointure, and then the Ch. Caſ. 307. 

huſband dies, and the wife marries again, my . * 

Lord Nottingham was of opinion that the Cn. Caf 2 „ 
ſecond huſband could not diſpoſe of this term, Rep. Temp. 

without the wife's coming to be examined to Finch 197. 

her conſent in the court of chancery. And 
this was upon the principle of making terms 

for years ſubject to the ſame conditions as if 

ſuch proviſion had been made out of the free- 

hold. And therefore he was of opinion that 

ſince a freehold jointure could not be aliened 

without a fine where the wife was ſecretly 
examined, ſo where the wife was jointured in 

the truſt of a term, that ſhould not be aliened 

without a ſecret examination in a court of 

equity. But this was thought to be a reſo- 

lution that would confound the diſtinct pro- 

perties of the chattle and real eſtate, and let 

in many arbitrary reſolutions about them, and 

therefore this decree was reverſed in the houſe 

of lords, and ſuch terms, and the truſt of 

them were as much under the power of the 

ſecand huſband who did not enter into any 

agreement concerning them, as any other 

terms or truſts of terms of the wife's what- 

ſever. 


T 4 Wo © 


. 


2 — — —„— — — 
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But the firſt huſband who had entered into 
the agreement, and ſettled the term, could 
not diſpoſe thereof to prevent the proviſion 
intended by the ſettlement. 8 

If the wife poſſeſt of a term, and before 
marriage with a ſecond huſband, ſettles it on 
her children by her former husband, with 
power to revoke theſe uſes, and limit new 


ones to ſuch perſons as ſhe by her deed ſhould 
| appoint, which the husband ſigned; the 


ſecond husband dies, and ſhe marries a third 


husband: it was reſolved by the court, chat 


during the life of her ſecond husband ſhe 
might by her deed revoke the former uſes and 
limit new ones, becauſe the ſecond husband's 


ſigning the deed was a conſent to all the uſes - 
and powers in that deed, in the manner there- 


in mentioned ; and therefore a conſent to her 
revocation of the former uſes and limitations 


of new ones; and the ſubſequent deed is 
only a continuation of the uſes declared by the 
\ firſt deed, fo that all the uſes ariſe out of 


the firſt deed to which the husband was 
conſenting. But the third husband not con- 
ſenting to that deed, the wife's power of re- 
vocation was ſuſpended during the coverture, 
ſince ſhe could do no legal act without the 
husband but by his conſent, and the husband 
and wife carnot diſpoſe of it, becauſe by the 
truſt it muſt be the meer act of the wife, 
and that cannot be, if it be under the in- 


fluence of the husband; and therefore neither 


the wife alone, nor with the third husband, 
can diſpoſe of it, during the coverture, in 


prejudice of the children by the firſt husband. 


* 


But 
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But if a woman poſſeſſed of à term far Pitt v. Hunt, 
years, upon her marriage, conveys it to: Chan. Caf. 


truſtees ſor the uſe of her hushang*s creditars Vn 19. 
for ten years, and afterwards to ſuch uſes as Deakins and 
ſhe either ſole or covert ſhould appaint, and his wife v. 
the husband agrees thereto: here the. husband Berisford. 
may diſpoſe of this term after the ten years, _—_— 
becauſe there was a reſulting truſt in the wife me 
of the term, and ſuch reſulting truſt is by the 
mn under the power of the husband, 
becauſe there are no negative words to make 
it a ſeparate maintenance, and therefore it the 
husband diſpoſes of it before any declaration 
made by the wife, ſince the reſulting truſt was 
then in her, ſuch diſpoſition will be good. 
And this is not like the former caſe, where the 
truſt was limited to the children, which pre- 
vents all reſulting truſt to the wife. But 
it ſeems in this caſe that if the wife diſpoſes 
of this truſt before any diſpoſition made by 
the husband, ſuch diſpoſition would amount 
to a declaration upon the firſt contract, and 
ſo would be good: becauſe the husband con- 
ſenting to ſuch diſpoſition, ſuch uſes will ariſe 
by virtue of the original deed to which he 
conſented. „„ L | 
If a woman be jointured in freehold lands Conſtructive 
ſubject to a judgment, and the husband after notice. 
marriage makes a leaſe of theſe lands to a 
third perſon who has notice of this marriage, 
but not of the jointure, and the husband dies, 
and the leſſee purchaſes in the judgment to 
protect his term; here the notice of the mar- 
riage was conſtrued by my Lord Nottingham 
as notice of the jointure : becauſe marriages 
between perſons of fortune are ſeldom made 

e | without 
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without ſettling the wife in the land, and ſuch 


conſtructive notice he held to be ſufficient, 
becauſe the wife being under the power of the 
husband could not give proper notice, ſo as 


to prevent the alienation of her intereſt. Dey- 


ley v. Perfal, Eq. Abr. 57. Ch. Caſ. 225. 2 Freem. 
138. 5 


Purchaſe by If a truſtee of an eſtate purchaſe in an in- 


truſtee. 


cumbrance on that eſtate at an under value, 
or an executor . purchaſe in a debt for leſs 
than is due upon it, this purchaſe 1s made for 


the benefit of the eſtate in one caſe, and of 


the teſtator's eſtate in the other, becauſe he 
that takes upon him a truſt, takes it for the 
benefit of the perſon for whom he is a truſtee, 
and not to take advantage to himſelf, and there- 
fore the purchaſe in theſe caſes is for the bene- 


| fit of the * ceſtuigue truſt and the legatees. 
Mortgages. 


But if A. purchaſe in a mortgage or incum- 


brance on the eſtate of B. at an under value, 


B. ſhall not reedem or take off the incum- 
brance without paying the whole money ; be- 
cauſe the whole money is due from B. and 
therefore he ſhall not profit himſelf of the con- 
tracts of A. But if A. mortgages to B. and 
afterwards to C. and D. purchaſes in the mort- 
gage of B. at an under value, knowing of the 
mortgage to C. there C. ſnall redeem paying 
the money that D. gave; becauſe C. was in- 
titled to the redemption before D. intermed- 
dled, and therefore D. could not intermeddle 


to croud out any part of C. 's money that was 
ſecured on the eſtate ; and therefore if D. has 


all the money that he laid out upon the pur- 


* Perſon for whom the truſt is. ; 45 
N chaſe 
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chaſe of the incumbrance, he ought not to 
hinder his neighbour from receiving his own 
money out of the eſtate; for then D. would 
receive his own from C. with unlawful uſury. 

But if D. was to receive the money from 
A. there he ſhould have the whole money that 
B. lent, becauſe as far as D. did not purchaſe 
at the price originally paid by B. it was the 
gift of B. But this ſhall not prevail as a 
voluntary diſpoſition in the former caſe, be- 
cauſe the money is preſumed to be advanced 
by D. to keep out C. from the redemption, ſince 
he was under no neceſſity to come into this ac- 
compt, he ſhall come in as a lender, and ſo if 
he has his principal and intereſt paid it is ſuf- 
ficient. But if B. had offered the redemption 
to C. at the ſame value he fold it to C. and 
C. had refuſed it, there it had been otherwiſe, 
becauſe then there was no injury done to C. 


by letting in another, when he had refuſed to 

i take it, and therefore D. ſhall have the whole 

. money due on the mortgage, and not what 
be gave only. Quere; if C. had notice of the 

0 whole money lent by B. before he lent any to 

4 A. whether D. might not have taken an aſſign- 

b ment and challenged the whole money. 3 

6 If a man ſettles or deviſes lands to truſtees What debts a 
g for the payment of debts, if there be any — 4 
* debts particularly mentioned, the purchaſor = ag 
. muſt ſee to the application of the money, be- 

le MW cauſe it is ar expreſs truſt that will run with 
the land, and the buyer muſt ſee it diſcharged: 

mM but if it be only for the payment of debts in 

. general, there the truſtee is only truſted with 


the application of the money, and the pur- 
chaſer has no notice of the debts, and need 
ſe | 5 not 
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not ſee to the application of the money 
Culpepper v. - fon, 2 Chan. Caſ. 115, 222. 
If a man deviſes lands for the payme 7 
debts, the perſonal eſtate muſt be a 
the firſt place, yet the purchaſer is Ee if de 
ays his money; becauſe that is an accompt on- 
T6 be ſettled with the heir by the truſtee, and 
executor and the purchaſer come in fairly to the 
diſpoſition of the teſtator ; but if the purchaſe 
had been * pendente lite, then the purchaſer had 
made himff1f arty to the account, becauſe the 
_ eſtate itſelf is ff bject to the event of the decree. 
Sir John Tals Where lands are ſettled and deviſed in or- 
bet v. Duke der to raiſe money out of the rents and profits 
of Shrewſ- of ſuch lands, for the payment of portions at 
boy 2 certain and prefixt days, or for the ay ment 
= o _ of debts : here, tho* there be no clauſe of im- 
Backhouſe v. powering the truſtees to diſpoſe of the land, 
Middleton, 2 the * aforeſaid, by ſale or mort - 
2 4. gage, yet if the portions cannot be raiſed = 
o an. "of the rents and profits, ſo as to be paid 
" the times appointed, nor the rents and an 4 
anſwer the payment of the debts within a 
reaſonable and convenient time, the truſtees 
may ſell or mortgage the lands, in order to 
fulfil the truſt ; becauſe it is the defign of the 
truſt, that the debts and portions ſhould be 
ſatisfied out of the lands, and if they cannot 
be ſatisfied by the perception of the annual 
profits, they muſt be ſatisfied by the profits 
of the fee ſimple. And this muſt appear by 
an account taken of the debts and portions to 
be ſatisfied out of the eſtate, and likewiſe of 
the annual profits of ſuch eſtate. 


© Pending the fuit. 


Where truf- 
tees may ſell. 
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But if ſuch payments be to be made out 
of the annual profits or rents only, there ſuch 
ments muſt be made as they can without 
e or mortgage; beeauſe the court cannot 
inlarge the diſpoſitions that perſons make of 
their eſtates further than the intent of ſuch 
conveyances. So likewiſe if the payment had 
been out of the rents only, the lands could 
not bave been fold by the truſtees, becauſe 
the truſtees were confined to the yearly in- 
come of the lands. Lady Coventry's cafe, 
2 Mod. Caf. 12. Gilb. Eq. Rep. 160. Eg. Abr. 
345. p. 19. 2 Eg. Abr. 87. p. 9. 660. p. 8. 

673. P. 9. 2 Vill. Rep. 222. Comyn. 312 
Max. WO laſt caſe. 1 Strang. 596. Lucas 46 3. 


„ 3 8 N 
— 
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E bug, Frans. 


OLUNTARY conveyances are al- 
ways fraudulent againſt purchaſers, and 
therefore any perſon coming in by a volun- 
tary conveyance, and purſuing a purchaſer at 
law, ſhall be obliged to diſcover his title in a 
court of equity; becauſe it is againſt con- 
ſcience to proceed to difquiet ſuch purchaſer 
upon a meer voluntary conveyance, and the 
rchaſer has a right to know what dormant 

titles ſuch volunteer has to ſer up againſt him. 
A patron preſents a clerk to a living, and 
after inſtitution and induction, requires him 
to give a bond of reſignation, which the in- 
cumbent refuſing, a third perſon, to whom a 
grant of the next avoidance after the death 
of the inte n was made by the 
patron, 


Lex PrRATORIA, 


patron, in truſt for himſelf, brings his * quare 
zmpedit againſt the incumbent, and had a 


verdict and judgment: whereupon the incum- 


bent brings his bill in chancery for an in- 
junction, and upon proof of this whole mat- 
ter, obtained a perpetual injunction; becauſe 
it was a fraud to grant the avoidance to over- 


teach the incumbent with whom he had filled 


the cure. 
If a man obtains : a hd or covenant 


fraud which is not negotiable, there if duch 
covenant or bond be aſſigned over to a third 


perſon for valuable conſideration, without no- 


| tice of the fraud, yet fuch aſſignee ſhall "os 


recover, becauſe the bond or covenant 
originally got by fraud, tho* the obligee or 
covenantee had obtained the ſolemnities of 


contracting, yet having obtained them ſo as 
they did not bind in a court of conſcience, the 
contract creates there no obligation; and 


therefore the aſſignee who had no title at law, 
becauſe he muſt ſue in the name of the perſon 


who committed the fraud, is not intitled to 


any relief in a court of equity, and the rather, 


becauſe ſuch aſſignee might have gone and en- 


Sale of lands. 


quired of the covenantor or obligor, and ought 


in prudence to have done ſo, before he took 
his contract as a ſecurity for his money. 


If a man aliens his lands by a voluntary 


conveyance, and ſuch conveyancer ſells for 
valuable conſideration, the land is for ever 
bound. For this is not like the former caſe, 


* Why be impedes him; a Writ fo called, becauſe the 


words, auh he impedes bim from ** are an —_ 


tical part of the writ. 


voce 
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becauſe the alienor does convey an. intereſt, 
but the ſolemnities of contracting in the former 
caſe being obtained by fraud create no obli- 


gation ; therefore in the caſe of land, if the 


perſon who comes in by the voluntary con- 
yeyance ſells to another for valuable conſidera- 


tion, he fixes the intereſt in ſuch purchaſer ſo 


as not to be ſhaken. Prodgers v. Langham, 
Keb. 486. Sid. 133. 


So if B. obtains a conveyance of land from 
A. by fraud, and A. quits the poſſeſſion to B. 


and B. ſells the land to C. for valuable conſi- 
deration * bona fide, and without notice, A. can 


never obtain the lands againſt C. becauſe the 


fraudulent conveyance with the quitting, the 


poſſeſſion transfers the intereſt, and then, when 


C. has obtained an intereſt at law for his money 


* bona fide, a court of equity ought not to take 


it from him. 5 8 

If A. makes a voluntary conveyance to B. 
and A. afterwards conveys for valuable con- 
ſideration, the valuable conſideration ſhall take 
place. But if B. had firſt conveyed upon a 


valuable conſideration, then his conveyance 


ſhould have taken place: and in ſuch caſes if 
both conveyances be voluntary, it lies only on 
the priority; for A. had an intereſt notwith- 
ſtanding his voluntary conveyance to convey 
for valuable conſideration, for f quoad ſuch 
perſon's coming in for value, he had an in- 
tereſt to convey, and B. having the legal in- 


tereſt in him could likewiſe convey, ſo that 
the purchaſer who firſt comes into the legal 


„ Honeſily. + As to. 


iQ 


intereſt 


287 


LET PrRATORTA. 
intereſt upon a juſt and valuable conſideration 
has the title. 


As to the perſonal eſtate there is a diffe- 
rence between contracts that are negotiable, 


and ſuch as are not; for a man that has ob. 


rained a fraudulent contract that is not ne- 


* as a bond or covenant, this, as we 


creates no obligation in a court of equi- 
ty, and therefore tho* the aſſignee comes in 


for value, he obtains nothing. But if a man 


obtains a negotiable note by fraud, and he 


actually negoriates it for value, the indorſee of 


the note ſhall have his money of the drawer, 


becauſe he has done a mercantile act, and there- 


fore ſubjects himſelf to the mercantile law and 


it would be the ruin of all commerce, and a 


Turton v. 
Benſon, Eq. 


great interruption to it, if the original cauſe 
and conſideration of ſuch notes ſhould be in- 
quired into, and the indorſee has a legal right 
to the note, and a legal remedy at law, which 
a court of equity ought not to take from him. 


Abr. 45. p 5- But the aſſignee of a choſe in action has no 
88 E. p. 

2 Vern. — 
Pre. Ch. 522. 
Lucas 445. 
Peer Will. 
490. 


remedy at law, or a right to ſue in his own 
name, and has only an equitable remedy, and 
he fails both in law and equity when the bond 
is obtained by fraud, and ſo has no right 
againſt the original contractor for the money. 
But there is another difference in a nego- 
tiable contract, and that is, where a nego- 


tiable contract is actually negotiated in a mer- 


cantile way; there the indorſee ſhall in all 


events have his money, becauſe he claims by 


the mercantile law, and it would put a 
to all commerce if it were otherwiſe; but 


where it. is not actually negotiated in the mer- 


cantile way, as if it were aſſigned as a colla- 


Lex PxaxTtortA 
teral . ſecurity for a debt already contracted, 
there the indorſee ſtands in the place of the 
indorſor, and takes the note, ſuch as it is, to 
prop and ſupport his own intereſt to a debt 


already contracted, and therefore he does not 
come in, in the mercantile way where the note 
paſſes as ready money, ſince the money was 


gaming, he has no retnedy againſt the drawer. 


relief in equity, where the plaintiff had loſt 


the note; and it has been determined that an 


indorſee * Bona fide without notice ſhall fe- 
cover at law, tho' the winner ſhall not. 


Huſſey v. Jacob. 5 Mod. 175. Cartb. 356. 
Holt 328. Caſes B. R. 96. Salk. 344. Comyn. 4. 
1 Lord Raym. 87. But ſeè the above caſe of 


Boyer and Bampton, where it was held, That 


the innocent indorſee could not maintain an 
action againſt the drawer, and had only remedy 
againſt the Indorfor. 2 Strange 1155. . where 


the chief juſtice togk notice, that in the caſe 
of Huſſey and Jacob, the point adjudged was 
I | 

There are further differences between ne- 
gotiable contracts and others: for if a man 
draws a negotiable note and afterwards comes 


to pay it to the promiſſee of the note, and 
the promiſſee does not deliver up the note, 


but pretends to have loſt it, having actual] 
before negotiated it, or if he negotiated it af- 
terwards, the drawer muſt pay this money 


over again, becauſe 15 ſuffered ſuch a nego- 


28 tiable 
* Honeſtly. 


advanced before he had the note; and there- , gtrange 
fore not coming in in the mercantile way, if 11 55. 
the note was fraudulently obtained, or by Boyer v. 

Bampton. 
It ſeems that this ſhould be underſtood of 
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| and tho? the obligee ſhould either before or 
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tiable inſtrument to ſtand out againſt him; 
therefore he truſts to the bonour of the pro- 
miſſee and to his covenants if he takes { 
againſt it, and contributes, by letting the note 
lie out againſt him, to the deceit. of the in- 


dorſee who has taken it in the way. of trade 
inſtead of money. 


But if a n 


gation, and afterwards comes to pay the 
money, and the obligee pretending to have 


loſt the bond, receives the money and gives a 


releaſe, this is a legal difcharge to the obligor, 


afterwards aſſign ſuch bond, a court of equity 
would never oblige the obligor to pay It over 
again, becauſe the obligor has a legal diſ- 


charge, and there is no equity againſt him to 
pay it over again. And here the aſſignee muſt 
take his remedy 


againſt the aſſignor upon his 
covenants, one of which in the common courſe 
of conveyancing generally is, that there is the 
ſum. due. on the bond or covenant, and that 


he will not releaſe or diſcharge it. 


So. if one. of. the co-obligors pays the 
money by a third hand to the obligee, and no 
releaſe is given, and an aſſignment — 
bond is afterwards made to a third 
without notice of the payment, as a co ral 
ſecurity for. a debt. before contracted, there the 


other co-obligor ſhall not pay the debt over 


again, becauſe: the aſſignor aſſigned nothing, 


the money being actually. paid when fuch 
aſſignment was made, and conſequently the 


contract diſſolved in equity, and the aſſigner 

as to the. money. being due on ſuch contract 

truſted only to the covenants of the — 
ut 


g 4. S888 S SE S5kK2D_ 
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But if the bond was afſighel for value be- 


fore pay tent, there an 2 wager 0D 
and, itt ſuch Cafes if s. the 


money to thi obligte, and 1 Lech ſuch 


payment 4 law, a coutt of equity will net 


interpoſe to ME him, for he ought not to. 


_ of his own uncautious payment againſt 
4 perſon whEEGbmes in on an equitable con- 
ſideration: and the court of equity cannot in- 
joiti in this cafe, becauſe the obligee proceeds 
contraty to canſcience, in as much as the 
obligee after affienment is looked apon in a 
contt of equity as a nominal perfor, and there- 
fore 4 court of equity ought not to interpoſe 
where the aſſignee is only fuing in the name o 
the obligee in order to recover his juft debt. 
But if the obſigor can plead his payment at 
law, there it ſeetms a court of equity will not 
— 1 to affift the affignee, for when pay- 
is made without fraud there is no 8 


that the mioney ſhould be paid over again, and 


the aflignee, who had no legal intereſt in the 


thoſe im ackion by his contract, muſt take his te- 


fnedy upon his covenants againſt the affignor. 
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As to bargains made with heirs- where their Bargains made 
fathers are tenants for life, the rule ſeems to with heirs. 


be this, that if the heirs have a maintenahce 
from the father, and ſhould take up goods at 


Nott v. Hill, 
Eq. Abr. 275. 


extravagant tates, the court of equity will 1 * Caf. 


fach cafes chr ve after the death of the fa- 120. 


ther, and reduce the bargain to the common d. 167. 
value of the goods, with an allowance of in- 


tereft from the time of taking them up, be- 

cauſe it is art opptefive bargain, and merely to 

ſupply the extravagance and prodigality of the 

heir. Barney v. Beat, 2 Chan. Caſ. 136. 
W-3 


And 
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Conveyances 
by a woman 
before mar- 
riage. 
Howard and 
wife v. Hoo- 


ker, Eq. Ab. 


59. p- 1. 
2 Ch. Rep. 8 1. 


Gale v. Lindo, 
Eq. Abr. 88. 
(E) p. 1. 
Vern. 475. 
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And there have been inſtances where the 
heir has been relieved, tho' in a former bilt 
exhibited by the creditors, he refuſed to 'pay 
the debt, and ſwore he would not apply to 
equity. for relief. But if the heir had no 
maintenance from his father, and was turned 


out upon unreaſonable diſpleaſure taken by 


the father ; there if the bargain be mage and 
not exceſſively beyond the proportion of ſuch 
riſk, ſuch bargain ſhall ſtand, becauſe it is not 
to ſupply the luxury and prodigality of the 
heir, but to keep him from ſtarving, and ſince 
the ſeller would have loſt his money in caſe 
the heir had died during the life of the father, 
he ought to have a proportional benefit for 
ſuch hazard. _ 5 

If a woman makes any conveyance of her 
own eſtate before marriage without the privity 


of her intended husband, or confeſſes any judg- 


ment or acknowleges any ſtatute to affect her 
eſtate, other than ſuch as were upon valuable 
conſideration, they ſhall not affect the huſband: 
for this is an apparent fraud, and would hinder 
the dominion of the huſband over the wife's 
eſtate. Lance v. Norman, 2 Ch. Rep. 79. Eg. 
ae: ooo 

Nay they have carried it ſo far that where 
a collateral relation gives a portion with 2 
wife, and the wife gives ſecurity to pay part 
of it back again, and the huſband dies with- 
out iſſue, and then the wife dies, and the 


. executor of the wife ſues in a court of equity 
to have the ſecurity given by the wife deli- 
vered up, the court hath decreed it according- 


ly, becauſe the ſecurity was fraudulent, and 
paſſed no right to the money, and a fecurity 


- that 


- 
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that ought not to be made, ought not to be 
ſued z and this cannot be compared to a vo- 
luntary conveyance, becauſe there the grantor 
paſſes what may be lawfully given, but the 
wife cannot lawfully give any part of that 
which was conveyed to the huſband, and the 

court of equity ought to take ſuch reſolutions 
as tend moſt effectually to the diſcouragement 
of ſuch frauds, and therefore they hold that 
what is diſhoneſt in its creation can never af- 
terwards be made good. 

Where a man makes a voluntary convey- Voluntary 
ance with power of revocation, and afterwards cone. 
contracts bond or other debts which only 
bind the perſon, ſuch creditors ſuing the 

| debtor to a judgment, ſhall extend the lands 
in the hand of the voluntary conveyancer, and 
make a title in an elegit to the lands in his 
hands, notwithſtanding ſuch voluntary con- 
veyance, by the ſtatute 13 El. c. 5. but if it 
be a debt only upon a note, and the note is 
reduced to a judgment during the life of the 
debtor, there the creditor cannot affect the 
volunteer, becauſe the debt does not bind the 
heir, but merely the perſonal aſſets. 5 
But if a man purchaſes of the volunteer 
with notice of the bond debt, it has been re- 
ſolved that ſuch bond debt will not affect the 
purchaſer, for the purchaſer is to look no 
farther than his title, and the bond debt is 
no part of the title till it is placed on the land 
by the judgment; and if a man had purcha- 
ſed from the firſt conveyancer with notice of 
his debts by bonds, the purchaſer would not 
have been obliged to look after the payment 
of ſuch debts by bond, becauſe they are truſted 


3 upon 


* 
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upon mers perſonal fecurity, which the exe- 
 ditors mult compel the perſon ta pay, and 
are no part of the title of the land. 
Bot if it were otherwiſe, perſonal ſecurity 
would be turned into real ſecurity in a court 


of equity, and creditors would embrangle the 
title where they had not taken ſecurity upon 


it, and the volunteer is juſt in the place of the 
firſt conveyancer, and therefore the debts of 
the firſt conveyancer ſhall no more hinder the 
ſale and come upon the purchafe money, 
than if the firſt conveyancer himſelf had fold 
for when the ſale is made by the volunteer, 
the firit conveyancer then fold “ qguoad his 
creditors, the voluntary conyeyance as to them 
affecting nathing. : 


Formerly it was held in the court of equity 


that if a man had, made his will and had de- 
viſed ſeveral legacies, and afterwards finding 
that the perſonal eſtate would not anſwer, had 
a diſcourſe with his heir touching his inten- 

tian to charge his real eſtate with the legacies, 
hut amitted to do it upon the promiſe of the 
heir, that he would fee them diſcharged; that 
in ſuch caſe a court of equity would have 
_ and brought the charge upon the 
heir. | 

Phillips v. St. But now the modern reſulutiens of the 


* 


Clement's pa- court have been, that no ſuch parol promiſes 


ya _— thall charge the eſtate, for if the eſtate be 
Unleſs che ſon charged, it muſt be charged by the will of 
confeſſes ſuch the teſtator, and there can be no will without 
promile. the ſolemnities required by the ftatute of 


frauds and perjuries, and if parol proof of 


4 As U. | : 25 


this 
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this nature be admitted, then wills that are 
in writing would be changed by evidence 
that is * de hors. And they have now come 
to a ſettled rule in a court of equity, that a 
will in writing can never be altered or changed 
dy any parol proof, for tho* they will read 
parol proof to fortifygny natural conſtruction 
that riſes from the wos of the will, yet they 
never read any parol proof to make any al- 


teration in the will, or addition to it, and if 
this ſhould be admitted, it would be a charge 


added merely on the parol proof where there 
was nothing in the will to ground it; but if 
the heir confeſſes the promiſe, then it ſhould 
ſeem that'a court of equity will decree it, for 
then there is no danger of perjury. 
So alſo if a will be obtained by circum- Bodmin v. Ro- 
vention and artifice, yet if the teſtator was of berts, Sel. F 
Tanimus teftandi, the court will never look back — 
into the cauſe of procuring the will, for tho 
in deeds, where a man 1s trepaned by any 
falſe acts to parting with his intereſt, there 
the court will ſet them aſide, becauſe the 
grantor parts with nothing, if he had not 
a fair intention to paſs it, and the grantee gains 
nothing by fuch corrupt artifices, ſince it is 
diſhoneſt to inſiſt upon the folemnities of con- 
tracting where they are diſhoneſtly procured; 
but in wills they look no further than the 
$ voluntas teſtatoris, for no intereſt paſſes from 
the teſtator by the will, ſince it is ambulatory, 
till his death, and therefore here a court of 
* looks no farther than whether he was 


* Externally. 4 A diſpoſing mind. 


94 of 


$ Will of the teſtator. 
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of * animus teſtandi at the time the will was 


made, and if they ſhould go back to the pro- 
curing cauſes of ſuch wills, they foreſaw that 


it would carry them to conſider, whether ſuch 


wills were made, or legacies given, upon rea- 


ſonable and juſt grounds, and if they ſhould 


go that length with 4 decrees, the court 


muſt determine upon 


reaſon and ground 
of each bequeſt, whict 


would ſhake the ap- 


pointments that perſons make by their wills, 


and create a general uncertainty in this ſort of 


conveyance of property. 


Aſſignment of Tf a leflee covenants for payment of rent 


a leaſe. 


and repairs, or for building on any part of 


the premiſſes, and the term is afterwards ex- 


tended and ſold for debt, and ſuch aſſignees 


finding the term not worth their having, offer 


to reſign to the leſſor, and he refuſing, they ; 


| aſſign to a beggar ; and the queſtion was, whe- 


ther this was a fraud that a court of equity 
would relieve againſt. And the court took 
this diſtinction, that if the aſſignees had con- 


tinued long in poſſeſſion, and the premiſſes 


had been worſe, and became ruinous under 


Lord Ray- 
mond, 320, 
322, 308, 
554. 

2 Lord Ray- 
mond, 15 5. 
Strange 405. 
2 Strange 
1221. 


Swinb. 390. 


their hands, or by their means; there the aſ- 
ſignment would be conſidered to be a fraud to 


ger rid of the damage that they ought to 


anſwer ; but if they affigned immediately after 


their coming into poſſeſſion, there was no 
reaſon to relieve, becauſe the aſſignee was not 
chargeable at law, and the leſſor had his ori- 
ginal ſecurity againſt the leſſee and his execu- 


tors, as he had before, unimpeached, and the 
aſſignee being under no obligation to hold it, 


* A diſpoſing mind. 


there 
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there was no fraud in making ſuch aſſign- 
ment. Pitcher v. Tovey, 2 Danv. 485. p. 9. 
4 Mod. 71. Salk. 8 1. 2Vent. 234. 3 Lev. 295. 
Show. 340. Carth. 177. Caſes B. R. 23. 
Holt 73. „ 776 
If a parent or guardian of a minor comes Duke Hamil- 
to an agreement with the intended huſband wad on 
upon marriage, that he ſhall releaſe any part b, * * 
of the money or eſtate belonging to the in- 2 Vern. . 
fant, ſuch agreement will be ſet aſide in a Salk. 158. 
court of equity, becauſe it is for the ſale of Lucas 447. 
the child, and ſo all brokerage contracts for _ Rep. 
procuring of marriage with any woman what- 
toever are void; and notwithſtanding the 
bond is coloured with the troubles and pairs 
in making the match, yet it is a void contract 
in a court of equity. „ . 
If there be tenant for life, with remainder Leaſe made 
in tail to the ſon, and tenant for life lets the — _ 
in tail. 
lands for a longer term than he has power to Hanniog v. 
make, and the perſon who takes the leaſe Ferrers, Eq. 
makes improvements, and the tenant in tail, Abr. 356. p. 
who is conuſant of the ſettlement, ſtands by, Gi Ed Rev. 
and either encourages, or does rot forbid it, 8g. WP 
the tenant ſhall cnjoy his term; For “ qui 
tacet, conſentire videtur, et qui poteſt, et debet 
vetare, et non vetat, jubet. NS 
A man upon the marriage of his wife's Loffe v. 
daughter, to whom he was indebted, but not Lowen, Fq. 
to the value of the portion expected by the Abr. 156. p. S. 
intended huſband, makes him a verbal pro- Gilb. Eg. Rep. 
miſe to pay him four thouſand pounds, and þ,. Cn. 370. 
pays all but fifteen hundred pounds, and ſome 2 Eg. Abr. 
5 | 250. p. 5 
* Silence is conſent, and not forbidding, when a perſon 
has it in his power, and ought ſo to do, is commanding. 
| time 


—U V pM —ͤ— a 
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time afterwards ſeals a bond to the huſband 


for the fifteen hundred pounds, and ſhews ir, 
together with his will, to the huſband, hut 
does not deliver it, but keeps it by him till 
his death, and then it is found with his will. 
He has ſeveral creditors upon ſimple contract, 
who take out adminiſtration, and the huſband 
becoming a bankrupt, his creditors exhibit 
their bill to have the benefit of the bond : the 
Lord Harcourt decreed that this bond was to 
be looked upon as a voluntary contract, being 
not made in purſuance of any obligation in 


writing on the marriage, nor put into the 


power of the huſhand, and therefore it was to 


be looked upon as fraudulent and void“ guoad 


the creditors, even upon ſimple contract, but 
good againſt any legacies; becauſe a volun- 


tary contract in the life of the teftator is prior 
to the will. n CF Foy 


Eaſt India E 


cCampany v. 
Clavel, Gilb. 


Eq. Rep. 37. 
Pre. Ch. 377. 
2 Eq. Abr. 5 2. 


Pp. 6.48 1. p. 13. 


| and limits a term for the raiſing of five thou- 


wards married her, having their opinion that 


A man becomes a factor to the Zaſt- India 
company, and enters into articles for the due 
management of their affairs, and like wife 
gives a bond of two thouſand pounds for the 
performance of the articles. In the articles 
his executors and adminiſtrators are only 


bound, but in the bond his heirs are taken in. 


Some few days afterwards, being to go to the 
Eaſt- Indies, he makes a ſettlement of his eſtate, 


fand pounds portion for his only daughter, 
and then departs the Kingdom. A gentleman 


to whom the daughter ſhewed the ſettlement, 


and who adviſed with lawyers upon it, after- 


* As to. 


the 
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che portion was well ſecured. The lady after- 
wards dies without iſſue, and the buſband ha- 
ving adminiſtred to her, brought his bill for 
the portion, and had it decreed to him. The 
Eaſt- India company, whoſe goods to the value 
of twenty-ſix thouſand pounds, were embe- 
zelled by the factor, brought their bill to 
have the ſaid ſum out of his real eſtate ; and 
it was decreed that the real eſtate ſhould be 
charged no further than with the ſum of two 
thouſand pounds, which was a lien upon it by 
the bond, and & quoad the reſidue, there bei 
no charge upon 8 it was ſubject to the pro- 
viſion made for the daughter, it being airly 
made and intended at the time of the factors 
going beyond ſea. "PR v. Littleton, Cb. 
Pre. 308. | 
Notice of the plaintiff-s 8 title to the agent Merrey v. Ab- | 
or purchaſer for another, and likewiſe notice ney, Eq. Abr: 
to the counſel or atrorney that peruſes the . 
tle, is notter eo the party himſelt, becauſe ay re 
preſumptive notice to the party. © r 
A decree in a court of equity for money gneling v. 
does net bind a purchaſer for valuable confi- Squib. 2 Ch. 
deration without notice of the decree, no Caſ. 47. 
more than a judgment at Jaw, and is juſt Greſwold v. 
upon the ſame footing as a judgment at law; cb, A 
but if it be a decree * in rem, there it binds FD. 
the purchaſer, becauſe the vendor conveys no 
title, ſince the right of the land is decreed 
away to another, and therefore the plaintiff 
has a title by the decree to carry it into exe- 
cution on the land, into whoſe ever bands it 


afterwards comes. 


0 + se 
: Note; 


Searlev.Lano, Note; An adminiſtrator paid a bond debt 


2 Vern. 88. (without notice) where there was a decree for 
Eq. Abr. 332. 


2 Freem. 103. 


LEX PRETORIA. 


a ſum of money againſt the inteſtate, and ha- 
ving no aſſets he was obliged to pay it out 
of his own pocket. 9 55 


— 


Fourthly, Powers. 


Py WERS in any ſettlement are a re- 
J ſervation of ſo much dominion over the 
eſtate itſelf which is ſettled or conveyed. 
This power being a reſervation of ſo much 
dominion over the eſtate, if the party to whom 
the power is reſerved, ſhould convey the 
eſtate to any good purpoſes, as for payment 


of debts, or for raiſing younger children's for- 


tunes, tho' the circumſtances required by the 
power are not complied with, yet the court 
of equity would ſupply them, becauſe the 
party having dominion over the eſtate he may 
do, as far as his power goes, that which 


every owner may do with his eſtate. Indeed 
| he cannot go beyond the power to charge it 
further, becauſe beyond the power the eſtate 


is ſettled, and therefore ſo far out of his power; 
but as far as the compaſs and extent of his 
power reaches, ſo far a court of equity will 


ſupply the defect of all circumſtances. Be- 


| cauſe in a court of equity the circumſtances 
are looked upon as guards for the better exe- 
cution of that power, and to prevent the par- 
ty that has it from any circumvention or ſur- 


Prize, and the court of equity will ſee _ 
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the party is not circumvented or ſurprized in Edward v. 
the A Fooik of ſuch power. And Burks 3 Hard. 
all circumſtances that guard it are in that court — _ | 
unneceſſary where there are no other perſons Bath, Sel. Ch. 
concerned but thoſe that claim under the Caſ. 55. | 
power, and thoſe that claim under the ſettle- 7 Ch. Rep. | 
ment; becauſe thoſe that claim under the ſettle- y note v. 
ment do likewiſe claim under the power, and Kendrick, 
therefore they have the full benefit of the ſettle- Ch. Caſ. 159. 
ment which they contracted for, tho' the power 
be executed upon them. Smith v. Aſhton, Eg. 
Abr. 345- Pp. 14. Rep. Temp. Finch 273. 3 Keble 
551. 3 Salk. 277. 2 Freem. 308. Ch. Caf. 264. 
Therefore if the power be to be executed Where the 
for the payment of debts in the preſence of e 8 7 
three credible witneſſes, and it is executed for 3 good. 

the payment of debts in the preſence but of 
two, if there be no conveyance of the land 
itſelf, or no perſon appointed for the execution 
of the power, there a court of equity will 
ſupply it by their decree, and order it to be 
executed by the perſon intereſted in the ſettle- 
ment; becauſe they all claim under that power. 
But if the power be to be executed by a will 
in writing, there it muſt have the circum- 
ſtances required by the ſtatute of frauds and 
perjuries to a will in writing, that paſſes lands, 
becauſe otherwiſe it is no will, and therefore Pit v. Pelham. 
cannot charge the lands as a will, ſince ſuch * 
wills are made void by the ſtatute, and there- es 303. 
fore the court of equity cannot break in upon Sir Tho. Jon. 
thoſe ſolemnities. Bath and Montague, above. 5. 
If there be tenant for life of lands, with Ch. Rep. 283- 
remainder to his firſt and other ſons in tail, | 
with power to tenant for life to charge one 
thouſand pounds upon them, by deed * 
0 


J 
| 
] 
i 
| 
1 
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— 
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ted in the preſence of three or more credible 


witneſſes, and tenant for life ſhould mortgage 


the lands by leaſe and releaſe for the one 


thouſand pounds to A. without any recital of 
the power in the preſence of only two wit- 


neſſes, the court of Equity would compel thoſe 


claiming under the ſettlement to fupply ſuch 


defective conveyance, becauſe they claim un- 
der the power, and have the whole benefit of 


their part of the contracts —— the 
Purchaſers un- 


charge. 
But if tenant for life ſhould in fuch cafe 
— to B. reciting the power, and in 


Mecution thereof, with all circumſtances re- 


nred by the power, and without notice of 
mortgage to A. there B. would have the 
legal intereſt by the uſe created in the firſt 


ſettlement, and ſuch uſe would ariſe at law 
out of the eſtate conveyed to tlie grantee, and 


therefore will be a legal title to B. notwith- 
ſtanding the conveyance fo A. and con- 


ſequently could not prevail in a court of e 


ty, becauſe B. had the legal title, and was 


_ equally a purchaſer for valuable confideration 


without notice. | 
But if B. had notice of the firſt mortgage 
to A. then he would come in with an ill con- 


ſcience into the eſtate, and A. s mortgage, as. 


prior in time, muſt prevail. 


Again, if ſuch morgagee had conveyed to A. 
by fine or feoffment, ſuch fine or feoffment 


would have diſplaced the remainders, and pre- me Y 
his 


cluded the mortgagor from the execution o 


power, and conſequently the ſubſequent mort- 
ge to B. tho? he came in without notice, would 


be bad at lan, ſince che mortgagor by hs fine or 
2 feoffment 


8 


qv 922 F 
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feoffment had conveyed the fee, and. had no 
power to mortgage; but if it were by bargain 
and fale, or leaſe and releaſe, that paſſing by law 
no more than lawfully may paſs, conveys an 
eſtate at law in fee to the mortgagee during 
the life of the mortgagor, and there does not 
preclude the execution of a power in groſs, 
which is to ariſe after the death of the mort- 
But if it were a power appendant that is to 
ſay, a power that is to be executed out of the 
eſtate, as a power to make leaſes for twenty-one 
years, or the like, there a bargain and ſale, or 
leaſe and releaſe would hinder the execution of 
ſuch power, becauſe it conveys away the eſtate to 
which ſuch power is annexed. Fenkins v. Re- 
miſb, Hard. 395. Lev. 150, 237. Ch. Caf. 105. 
Ch. Rep. 275. ” 9 : 
It is held in the above caſe, that in a mar- Who are pur- 
riage ſettlement not only the huſband that is chaſers in a 
tenant for life, and the iſſue of the marriage, marriage ſet- 
but a remote remainder man that is not an 
iſſue of the marriage, ſhall be looked upon as 

a purchaſer under the marriage ſettlement, be- 

cauſe all the contractors equally agreed to let 

in his intereſt, and the contract is meritorious, 

and therefore ſhall ſtand good to every per- 

ſon intereſted in the contract. . 

Brother obliged to provide for a brother, Pie v. George, 
Plow. 306. b. but my Lord Harcourt has held, £9: Abr. 384. 
that if in ſuch marriage ſettlements there were © P. 1 "A 
contingent eſtates to the firſt and every other pre. Ch. 303: 
{on of the marriage, and the truſtees ſhould Peer. Will. 
join with. the father to deſtroy their intereſt 128. 
before ſuch iſſue were had, that the court of 


equity 
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equity would ſet up the ſettlement againſt the 


truſtees, and all perſons claiming under notice 

of ſuch contract, becauſe the conveyance was 

(a)Tipping v. made with an il conſcience to deſtroy the 
= . Ar 5 

-P-?- (a) But if there was a remote contingent re- 

Gilb.Eq-Rep: minder, and after the death of the wife with 

Pollard v. out iſſue, the huſband and truſtees ſhould 


Grenville, Ch. join to deſtroy ſuch contingent remainder, 


Caſ. 10. 
Ch. Rep. 184. * court of equity would not ſet it up; 


* becauſe tho' the parties have agreed to let 
* 38 %% in ſuch intereſt, yer i is ſtill a a in- 
Parry v. tereſt, and ſubjcct to be barred at law, by 
e the husband and truſtees joining in a fine 
Net. Ch. Rep. and feoffment, and there was no ill conſcience 
7. in making uſe of that power, ſince it diſap 
2 Abr. 342. er no body that had originally paid price 
b. n: in procuring the contract. 
—— = So where a rent-charge was granted to 
Caf. 159. truſtees in truſt for the father and mother for 
Bath v. Mon life, and after for the firſt fon and the heirs 
_ 2 Ch. male of his body, and after marriage and be- 
E 
= intereſted ſold part, Sc. rhe truſtees were de- 
creed to make it good. 


Ordy v. Lord If there be tenant for life with a a 


oY, in tail, and tenant for life has a power of ma- 
2 Vern. 531, King leaſes under certain terms and reſtrictions, 
542. if the tenant for life makes leaſes for valuable 
Gilb. Eq. conſideration as for money * bond fide paid, or 
— for valuable rent reſerved, or as a proviſion 
3 Ch. Row 7* for younger children; there if all the circum- 
102. | ſtances of the power are not purſued, the 


2 Free. 291. court of o__y will relieve, as it does when 
Lucas 473. 


Pollard v. ONE 


" . Honeftly, + For lo 3 
above. any 


oY Caf fore the birth of the firſt ſon, all the parties 


a_ an r 
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any other defective conveyance is made; for 


ſince the tenant's defective execution of a 
power for life has a dominion F in tanto over 


the remainder, the not executing the convey- 


ance according to the exact terms of the power, 
is no more than a defective conveyance ; and 


when a defective conveyance is made upon a 


good and valuable conſideration the court of 
equity always does relieve. Parry v. Brown, 
above, p. 304. i 


But if ſuch perſon makes a voluntary leaſe, 


if it be not purſuant to the power, a court of 


equity will not relieve, becauſe the conveyance 


being defective and upon no valuable conſi- 


deration, the court of equity cannot ſet it up 


againſt the perſon who has the legal eſtate in 


him; for he that claims under the power can 


have no better title in a court of equity than 
he has at law, ſince there is no valuable con- 
ſideration to ſet it up in a court of equity. 


Bat there are two caſes in which a court of Volunteers 
equity will relieve the perſon who comes in relieved. 


under a voluntary deed by ſuch power. 

The firſt is, when any of the terms of the 
power become impoſſible by accident to be 
executed; for a court of equity relieves againſt 
all manner of accidents, ſince it is uncon- 
ſcionable for the remainder man to take ad- 


vantage of them; therefore if a man makes 


a 4 conveyance; with a power of revocation, in 
the preſence of four privy counſellors, and he 
is ſent by the King to Jamaica, where that 
circumſtance becomes impoſſible, tEere equity 


will allow him to revoke without it. Baihb 


and Montague, Sel. ALE 55. 2 Ch. Rep. 417. 


Secondly 


+ For ſo much. 


Wilſon v. 


becauſe the remainder man ſhall not take ad- 
vantage of his own wrong, by with-holding 
from the tenant for life the _—_ his own 


Lex PxkaToOREA. 
Secondly, where the remainder man gets 
the deed into his and will not allow 


the tenant for life to have a ſight of it, there 


the tenant for life may execute conveyances, 
and tho* he does not purſue the terms of the 
power, yet the court of equity will relieve, 


power. 


Fifthly, Taitts, Erecuto2s, Admini. 


 frato?s, Deviles and Legactes, 
As to Witts. 


Marthllg * HE firſt thing to be conſidered is the 
marſhalling the affets. And if there be 
bond creditors, and creditors by ſimple con- 


Fielding, Eq. tract, and the bond creditors ſweep away all 


Abr. 143. 


p. 10. 
Lucas 426. 


the perfonal aſſets, as they may to ſatisfy 
their debts, for a court of equity cannot nar- 


row their fecurity. Then if the ſimple con- 


tract creditors exhibit their bill againſt the 


heir and executors, and 'the bond creditors, 
to have them affigr the bond, a court of 
equity will order the bonds to de aſſigned to 


a truſtee for the uſe of the ſimple contract 


creditors, who may ſue the heir at law upon 
the bonds, in order to recover the value of 


the money due on «the bonds to ſatisfy the 


ſimple contract creditors. Gower v. Mead, 
Pre. Ch. 2. 


But 


— 5 = cc. . SHY rr en. Þwegqg©$PMrosgeped . 
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But as to legatees there is a diſtinckion. For Nichols v. 
if the legacy be upon meritorious conſidera- Chamberlain. 
tions, as in ſatisfaction of a debt, or as pro- OLE 
viſion for younger children or grandchildren, 14. A 
then equity will marſhal the affets in the fame Chamberlain 
manner for ſuch legatees as for fimple con- v. Chamber- 
rat creditors. And it hath been faid, that "> O. Cab 
if fuch marſhalling of the affers would totally 2 Eq Abr. 
deſtroy or eat up the eſtate of the heir, that 43. p. 2. 465, 
equity in favour of the heir, will apportion p-. 4- 8 
the lands, fo as to give both the heir and the: Frcem. 34, 
legatee a ſhare: which muſt be in this pro- Nihon, « 
portion, viz. that the heir muſt have as much Sherman, Ch. 
as all the legatees taken together. For ſince Caf. 57. 
he is not diſinherited by the will, the value of £4: Abr. 237- 
what deſcends to him muſt be looked upon as p23 181. 
his proportion, for the leaving it to deſcend Hearn v. 
was as much a deſigned proviſion for the el- Merwicke, 
deſt ſon, as the expreſs deviſe was for the Ed. Abr. 143. 
younger children, and therefore he muſt abate?'.. 416 
pro rat out of his proviſion in the fame man- win. Rep. 
ner as each of the younger children are to 20 
abate out of their reſpective proviſions, there 
not being ſufficient aſſets to anſwer. 
Por example, if A. dies indebted by bond 
in five hundred pounds, and leaves an eſtate 
of two hundred and fifty pounds a year to | 
deſcend to B. his ſon, ſubject to that charge, 
and deviſes three hundred pounds to C. Ris 
ſecond fon, and two hundred pounds to D. 
his third fon, and the bond creditor recovers 
out of the perſonal aſſets his five hundred 
pounds, C. and D. the younger fons may ex- 
hibit their bills againft the heir, executor, and 
bond creditor, to have an affignment of this 
X 2 +. ond; 


® Proportionably. 
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bond, and their ratable part of their legacies, 
and the abatement muſt be made in this man- 


ner, B. muſt have the value of two hundred 
and fifty pounds out of the land, being his 


proportion of the * refduum, and there muſt be 


two hundred and fiſty pounds more paid to 


the two younger ſons, to be divided in pro- 
portion as three to two, becauſe the bond was 


a charge upon the land, as well as the perſo- 
nal aſſets, and therefore in equity ought to be 


paid equally out of each fund, that is to ſay, 
two hundred and fifty pounds out of the per- 


ſonal aſſets, and two hundred and fifty pounds 


out of the land, which leaves the heir juſt as 
much as both the legatees. 


But if the proviſion for the heir be ample, 
there the whole legacies ſhall be paid to the 
younger children. And the proviſion for the 
heir is looked upon in a court of equity to be 
ample, where there is as much left in“ re- 


duum for the heir as is taken out for a provi- 


fion for all the younger children and legatees, 


and in ſuch caſe the legatees ſhall have their 


whole legacies. 

But if the legatees were volunteers, or col- 
lateral relations, for whom the teſtator was not 
obliged by the law of God and nature to pro- 


vide, there is no marſhalling the aſſets in fa- 


vour of ſuch legatees; for a court of equity 
never interpoſes but in favour of perfons that 


have a meritorious conſideration. 


In like manner if the bond creditor reſorts 
to the land for his debt, and B. the heir pays 
it, and takes an aſſignment of the bond, and 


bi Reſidue. 
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then endeavours to ſue the executors, and load 
the perſonal aſſets with the whole debt, there 
the court of equity will not ſuffer him to 
break in upon the proviſions for younger 
children and legatees, but according to the 
above-mentioned proportion. But in theſe 
caſes the heir ought to take care upon pay- 
ment of the bond to have a legal affignment 
of the bond, ſo as to leave a Hen on the per- 
ſonal aſſets at law, for otherwiſe a court of 
equity has no foundation to relieve the heir. 
For if the bond ſtands once as a ſatisfied bond 
at law, the perſonal aſſets will be only ſubject 
to fulfil the will, and therefore in this caſe the 
heir muſt take care to pay, and take an aſſign- 
ment of the bond before judgment be obtained 
againſt him on the bond, for , tranſit in n 
rem judicatam againſt him, it becomes a lien 
on the land only, and diſcharges the perſonal 
aſſers. 

Vice verſa, if there were no bond credi- 
tors in this caſe, but all the debts were upon 
ſimple contract, the ſimple contract creditors 
muſt recover out of the perſonal aſſets, and 
the heir ſhall hold the land diſcharged both of 
the debts and legacies, becauſe there is in this 
caſe no foundation for a court of equity to 
marſhal the aſſets in favour of the legatees, 
ſince there is no lien upon the land in the hands 
of the heir where the debts are only ſtanding 
on the foot of tne ſimple contracts. For the 
ground that equity goes upon in marſhalling the 
aſſets, is, where the perſonal eſtate, that is 
ſatiafaction for creditors and proviſion for youn- 


If it be a judgment. + Contrariwile. 
X 3 ger 


416. 
Eq. Abr. 143. 


Wil. k Rep. 
301. 
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Ber children, is fwallowed up by that which 


is * onus on the heir, there r will marſhal 
the aſſets. So where the provifon of the 
heir would be ſwallowed up by the “ ones on 
himſelf, which is alfo a legal lien on the per- 


ſonal aſſets, there they let him come on the 


perſonal aſſets in the ſame proportion. 

A. ſeiſed in fee and indebted by bonds, 
gives by his will legacies to his younger chil- 
dren (whom he had otherwiſe provided for be- 
fore) and deviſes his land to his eldeſt Yon in 
tail, whom alſo he made executor. The eldeſt 
ſon pays the bonds with the perfonal eſtate, 
whereupon the legatees, in the place of the 
bond creditors, bring their bill againft the real 
eſtate to be paid out of it, and the bill was 


diſmiſſed. Firſt, becauſe where there is an 


expreſs ſpecific legacy of any particular thing 


former rule, being mere volunteers, they are 


How the per- 
ſonal eſtate is 
to be applied 
in eaſe of the 


real. 


they do not commonly break into ſuch ſpe- 
cific legacies in favour of the pecuniary ones: 

But ſecondly, becauſe the children in this 
caſe being provided for in the life time of the 
reſtator, their legacies are not upon meritorious 
conſideration, and therefore according to the 


not to induce a charge on the real eſtate. 


Having conſidered how aſſets are to be 


marſhalled, the next thing to be conſidered ts, 


how the perſonal eſtate is to be wpphet in 
exoneration of the real. 

And in the firft place, if a man mortgages 
his eftate and dies, the heir of the mortgagor 
may demand the benefit of the perſonal eſtate 
after all debts and legacies paid, in exonera- 


Charge. 


tion 
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ö . „ tho' there were an ex- 
deviſe of the — to the executor, 
22 there was a covenant in the 
for the payment of the money or 
not; and the reaſon is, becauſe the perſonal 
eftate is the fund for the payment of all debes, 
and the Mortgage money is a debt, whether Co. Lit. 209. 
there be a covenant for the payment of it nc ogy 
the mortgage deed or not; becauſe the very da K * 
borrowing of the money is a debt, and if he a, Ch. 
money was tendered at the day of the con- Rep. 273- 
dition, and not accepted, whereby the eſtate 
at law was diſcharged, yet an action of debt 
might be brought for the money, and ſince 
this is a debt, tt is like all other debts, to be 
paid by the executor, and by conſequence the 
deviſe of the * refdaum is only after debts 
paid, which is + expreſſio eorum que tacite in- 
funt et nibil operalur, and therefore the exe- 
cutar mult pay this debt out of the perſonal 
eſtate before he can be entitled to Me re · N 
ſidue. 
But if there be an eee l eme c Hall v. Broo- 
the perſonal eſtate from the payment of ſuch 13 * 
debts, or words tantamount, there the load hes , Fa. A ie 
upon the heir, becauſe it is the will of him 494. P. 8. 
who has the dominion over both eſtates, that 594- p- 44- 


3 eftates ſhould be charged 1 in ſuch man- _ Pre. 


Ch. 3. 


If a man mortgages is lands, and de- Gower v. 
viſes all his real eſtate to 7. S. or appoints _— Pre. 
» Reſidue, Expreſſing what is tacitly implied, and 
has no effect. See this maxim explained and illuſtrated in 


grounds and rudiments of L. and E. p. 114. 9 Heir 
mane ſo. | Heir born fo. 


KS him 
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him to be his heir, the perſonal eſtate. ſhall 


be applied in exonerating of the m 
becauſe the 9 heres fafius comes — 


the || heres natus by the will, and it is the in- 
| tention of the teſtator that he ſhould have all 


the privileges of the || heres natus, and to 
ſtand in the place of the teſtator, as his re- 
preſentative in the real eſtate, and by con- 
ſequence that the perſonal eſtate ſhould diſ- 
charge all debts due on the real eſtate as if it 
had deſcended to the * beres natus. | Pockley 
v. Pockley, Eg. Abr. 270. 9. 5. Vern 36. 
2 Ch. Caf. 84. 


But if a man mortgages his land and then 


deviſes it to J. S. or to A. for life, the remain- 


der in fee to B. there ſuch eſtate does +'tran- 
fire cum onere, for the deviſor deviſes nothing 


elſe but the reverſion after the charge ceaſes, 


and by conſequence if the, executor were to 
exonerate, that would be to enlarge the legacy 


beyond the intent of the teſtator, and there- 


fore the deviſe of the real eſtate, to a particu- 
lar perſon, in this manner, does amount to 


an exemption of the perſonal eſtate from this 
debt, becauſe it is a deviſe of no more to ſuch 
A deviſe, than what the eſtate would amount 
to after ſuch debt is paid; and therefore if a 


court of equity ſhould decree the executor in 
this caſe to exonerate, it would ſwell the le- 
gacy beyond the intention of the teſtator; ſo 
that in ſuch caſe, if the mortgagee having a 


a covenant on the perſonal eſtate, ſhould re. 
cover his debt out of it, the executor would 


have an equity againft the deviſee to have 


* Heir born ſo. + Paſs with the incumbrance. 
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the money back again from him. Corniſb v. 
Mew, Eg. Abr. 117. Pp. 2. 318. P. 5. 270. p. 5. 
. Temp. Finch 220. Ch. Caf. 271. 

f a man deviſes lands for the payment of Hall v. Broo- 
debts and legacies, and deviſes his perſonal ker, Gilb. Eq. 
eſtate to his executor, yet ſuch perſonal eſtate 4 * . 
ſhall go in exoneration of the real, becauſe * . * 
the remainder after the debts and legacies, — * 44. 
goes to the heir, and the perſonal eſtate is the Anonymous, 
natural fund for the payment of the debts and 2 way 349, 
legacies ; and in this caſe the deviſe to the 252 8 
executor ſeems to be no more than ſurpluſage, ya Ch Rep. 
ſince the perſonal eſtate would have gone to 203. 


him without ſuch deviſe. 4 Cutlery, | 
| | Coxiter, 9 


Vern. 302. Mill v. Darrell, 2 Vers. 30g. The rule is to make the 


perfonal eſtate ſubje& to the debts, E N the n of 
an executor. X Ch, Caſ. 297. | : 


But if a man deviſes lands for the payment Wainwright 
of debts and legacies, and the overplus to the ; „ e 
heir, or to the heir and a ſtranger, there the 1 
perſonal eſtate in the hands of the executor 2 Waws 718. 
ſhall never exonerate the real, ſo deviſed, as Gilb. Eq. Rep. 
they call it in chancery, out and out ; for the Pre. G ac. 

451. 
overplus is deviſed in ſuch caſe as a pecuniary 
legacy, and not as a real eſtate ; and then the 

* quantum of ſuch pecuniary legacy is to be 
aſcertained in ſuch caſe, according to the in- 
tention of the teſtator; and that can only be, 
by taking the debts and legacies out of the 

rice and value of the lands, and therefore it 
would alter the intention of the teſtator to 


caſt in the perſonal eſtate by way of exone- 
ration. 


* Quantity. | | = 
It 


214 LEX PRETORIA. 


Hall v. Broo- Tf a man deviſes lands for the payment of 
| _ mow Eq debts and legacies, and then deviſes the re- 
2 Fq abr, ſidue of his perſonal eſtate to a ſtranger, and 
494.p. 8. not to the executor, ſuch deviſe of the“ re. 
504. p. 44. drum muſt then be taken as a legacy of the 
| perſonal eſtate, not before dequeathed to the 
legatees: and therefore that being conſidered 
as a legacy, it cannot go in exoneration of the 

real eſtate, ſince the teftator, who had domi- 

— mon over both eſtates, had diſpoſed of it. 
—_— „So if a man deviſes lands for the payment 
Ch. Rep. 357. of debts and legacies, and deviſes a ſpeci- 

— fic legacy, or any certain ſum of money to the 
executor, this ſhall not go in exoneration of 
the real eſtate, for the ſame reaſon. 
Chirton v. If a man deviſes lands for the payment of 
Birt, Ch. Pre. his debts and legacies, and deviſes the refidue 
549% to F. N. his nephew, at the age of twenty- 
five, and afterwards deviſes the reſidue of his 

| perſonal eſtate to F. N. and makes F. S. his 
executor; the perſonal eſtate ſhall exonerate 
SO em the real. So that if F. N. dies, the executor 
em or adminiſtrator of F N. ſhall not have the 
Gib.Eq.Rep. perſonal eſtate, but it ſhall be applied to the 
1328. pay ment of debts and legacies in behalf of the 
Fre. Ch. 456. heir of J. N. Becauſe the deſign of the will 
? * 2 was to build up the family in F. N. and his 
49% Fr 3. heirs, and that as much of the real eſtate as 


was poſſible ſhould be preſerved in J. N and 


his heirs z and therefore it muſt be ſuppoſed 
in a court of equity, that the intention of the 


teſtator in deviſing the reſidue of the perſonal 


eſtate to J. N. was in order to exonerate the 
real. - 


* Reſidue, 
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If the grandfather mortgages his lands, and Cope v. Cope, | 
covenants to pay the mortgape-money, and EA. Ab. 269. 
the land deſcends to the father, and the father ? 88 
dies, leaving a perfonal eſte of his own, it p. 3 _ 
ſhall not go in exoneration of the mortgage of 
thoſe lands defcended to the grandfon, be- 
. cauſe the perſonal eſtate of the father was 
not liable to the grandfather's debt, and there 
is no equity that any part of the perſonal 
eſtate ſhould be applied in exoneration of fach 
debt. Whence it ſeems that if the father had 
been executor to the grandfather, and the 
grandfather had left affets to the value of the 
debt, and the father had converted them to 
his own ufe, there ſo much of the farher's per- 
ſonal eſtate had been liable to the payment 
of the grandfather's debts; and the grandfon 
could in ſuch caſe have come upon the father's 
executors to exonerate the mortgage out of 
the father*s perfonal eſtate. 
If a man mortgaged his lands by leaſe and Howel v. 
„ with a proviſo that if the 22 his, — 


3 money and all the intereſt, that then the 277 Ab 
conveyance ſhould ceaſe, and there was no co- 5. Abr. 270- 
venant in it for the payment of the money Peer. Will. 
as uſual. Here the court took ſuch a convey- * 
ance as a condition perpetually attending the 
land in the hands of the mortgagee, and not 
as a debt from the mortgagor; for there 

being no time limited for the payment, it could 

be no debt from the mortgagor to the mort- 

gagee, lince he could never call upon him a 

1 | | the 


316 LEX PRETORIA. 
the payment of it, and it being no debt on the 
mortgagor, his perſonal eſtate was ruled not to 
Sollen v. go in exoneration of it. 
Dorney, The next thing to be conſidered i is, where 
dave 432. lands are appointed for the pay ment of debts 
S appro- 
priated for the and legacies either by the party in his life time, 
payment of or by his will, in what manner ſuch payments 
debts and le- ſhall be * nt 


: 2 And ſuch debts are to be aid in quali 
g ch. Cf. 54. gradu, both bond creditors and creditors: up- 
_ * on ſimple contracts; and if one of the truſtees 

© who is to ſell the land is a bond creditor, yet he 

has no preference to the reſt ; and the reaſon 

is becauſe the lands not being originally a ſe- 


2 for the payment of thoſe debts, they 


become ſo by the appointment of the owners, 


but ＋ cujus eſt dare, ejus eſt diſponere; and the 
owner having appointed them to the payment 
of all his debts, no one debt which is equally 
upon a juſt and equitable conſideration, can 


be preferred before the other; and this as ; 


well where the conveyance is by act executed 
in the perſon's life time, as by deviſe; for the 
deviſee was not liable to the bond credits, 
though the heir was, but the eftate by deviſe 


would be totally exempt from creditors, if 


the truſt had not been annexed to it; and the 
| truſtee in this caſe having no lien upon the 
eſtate by his bond, muſt take it under the truſt, 
which brings in ſuch truſtee and bond creditor 

in æquali gradu with the reſt; and this as 


* Equal degree. + The donor may diſpoſe of what 
he gives as he thinks proper. See this maxim explained 
and illuſtrated in Grounds and Rudim. of L. & E. p. 44. 


well 
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well ſince the ſtatute of zd and 4th V. 

M. ch. 14. ſect. 4th, as before. For though 

that ſtatute provides againſt the voluntary dif- 

poſition of lands, to the diſappointment of 

bond creditors, who have the lien upon the 

heir, and ſubjects the deviſe to the payment of 

the bond debts; yet there is an exception in 

that ſtatute as to the diſpoſition of lands for 

payment of debts and children's portions, 

which the teſtator, by contract in his life 

time, was obliged to pay; and therefore ſimple 

contract creditors are * in equal gradu with 

bond creditors, as they were before the ma- 

king of that ſtatute. _ 3 = 

| Before this ſtatute where lands were given for Goſlen v. 
the payment of debts and legacies, the lega- my; | 
cies came in equal degree with the debts that p,%;4**: 
were not judgments or a real lien upon the Nelſ. Ch Rep. 
lands, becauſe the debts not having an ori- 202. 
ginal ſecurity upon the lands by the rule of 

+ cujus eſt dare, ejus eſt diſponere, the teſtator 

was allowed to bring in the legatees & in equal: 

jure with his bond and ſimple contract credi- Hickſon v. 


tors, tho* my Lord Nottingham doubted Witham, Cha. 


_ thereof; but now ſince the ſtatute has taken = Tewp. 


away the power of making voluntary convey- Finch 205. 
ances in derogation of bonds, the bond credi- Freem. 305. 
tors are to be preferred to the legatees, but Whitton v. 
the ſimple contract creditors remain as they 

: Caf. 275. 
were before in chancery, ſince the ſtatute has , Vern. 4o;. 
made no alteration as to them. Woleftoncroft Anon. S. P. 


v. Long, Chan. Caſ. 32. 3 Chan. Rep. 12. 2 Ch. Cal. 54. 


Anon. S. P. 


. Equal degree. + The donor may diſpoſe of what 
he gives as he thinks proper. In equal right. 


Therefore 


Powel's caſe, 


— 8 © _ hes 


Lloyd, Chan. 
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Challis v. Caſ- 


124. p. 2 


b ka Eq. Rep. 


Dorney, 


Vern. 482. 


thing can be diſpofed to them till the bond 
_ creditors have their debts anſwered, and there- 
fore the one hundred pounds muſt be taken 
from the legatees fhare to anſwer. tully the 


Lex PR&ATORIA. 
Therefare if a man leaves three hundred 
born, Eq.Abr. nounds debt upon bond, three hundred pounds 


upon ſimple contract, and three hundred 
pounds legacies, and had before the -ftatute 


deviſed his lands for the 


mined] fix hundred 
been two hundred 
the bonds, two hundred pounds to the pay- 
ment of the ſimple contract creditors, and 


pounds, there would have 


two hundred pounds to the payment of the 
| legacies. But now ſince the ſtatute the whole 
three hundred pounds mult be paid to the bond 
__ creditors, which muſt be ſubſtracted from the 
legatees, for the bond creditors muſt have the 

whole befare the legatees can have any thing, 
and therefore the bond creditors will have the 


whole three hundred pounds, the fimple con- 


tract creditors two hundred pounds, as before 


the ſtatute, ſince it makes no alteration * 
the diſpofitions made to them, and the lega- 
tees fhall have one hundred pounds, fince no- 


bond creditors. 
Where lands are deviſed to the executors for 


the payment of debts, here the truſt being 


declared for the payment of debts, it muſt 
be underſtood for the payment of all the 


debts, and therefore all the creditors muſt come 
+ in equali gradu, according to the intention 


of that truſt, tho* Vernon doubted. 


* As to. + In equal degree. 


But 


payment of his debrs 
Fre. Oh. 407 and legacies, and the land deviſed had been 


pounds to the payment of 


2 —Y A a1. * 1 r 1 ** em FTY em r 
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But if lands be deviſed to executors to be 
ſold, or a pewer devifed to them to. fell, 
there the money ariſing from the ſale is aſſets, 
and ſhall be diſtributed according to the caurſe 


of adminiſtration, and there a bond creditor 
preferred to a imple contract creditor, 


ſhall be 
becauſe it being only the intention of the teſta- 
tor to make the lands perſonal aſſets, equity 
muſt follow the intention of the teſtator, 
and diſtribute them in a courſe of admini- 
ſtration. 
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We muſt now 3 how far the creditor How * ere- 


may follow the aſſets; and it is plain that ditor may fol- 


wherever the executor or adminiſtrator difi 


low aſſets. 
ſes of the affets without valuable conſidera- Pages. Had 


tion, there the creditors, or whoever is enti- Eq. Rep. 111. 
tled by the ſtatute of diftributions, may follow Pre. Ch. 43+. 


the affets, for ſuch diſpoſition is fraudulent : 
and therefore is as if they were in the hands 
of the executor ; and he in whoſe hands they 


are being * particeps criminis, the creditor has a 
demand againft him. 


But if they were ſold for valuable confide- P 


Paget v. Hof- 


ration, the creditor can never follow them, kins, above. 


becauſe it is the province and office of the 
executor to make money of the aſſets to the 
beſt advantage, and none would buy if a ven- 


dee I bond fide were ſubject to the demand of 
creditors; fo that the buyer is not to look to 


the application of the money. 


If the huſband leaves a wife and children, 


ad hone a ts ths wife, and the reſt 


to the children under age, and the wife mar- 


ries again, and the ho huſband before mar- 


* Criminally concerned. + Who wa W 
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| Triage takes an account of the wife's ſhare, and 
ſettles in A er yet he will always be fub- 
ject to the demands of the children; ſo that 
if any part of theirs be loſt he will be obliged 
to make it up in proportion to his own ſhare, 
even after the death of his wife, becauſe he 
comes in with notice of the infants ſhare, and into 
an account unliquidated, and which cannot be 
cloſed during the infants minority, and there- 
fore he takes the money that is due to his wife 
under the caſualty of what that eſtate ſhall be 
when the infants come of age, for his is an 
unſettled ſhare during the infants mino- 
. rity; v oe 
888 If a man deviſes lands for the payment of 
one parchaſes his debts in general, the vendee of the eſtate 
under a will. need not ſee to the application of the money, 
Tompkins v. but the truſtee only; but if it be for the pay- 
Tompkins, ment of any particular debts, or for the pay- 
Gilb. Eq. Rep. | x | 
go... - ment of debts in a ſchedule annexed to the 
Pre. Ch. 397. conveyance, there the vendee is obliged to 
ſee to the application of the money, becauſe 
if the truſtee ſells more than is ſufficient to 
pay the debts, the purchaſe is not ro be at: 
fected unleſs he be guilty of fraud, for the 
truſt is contained in the deed under which he 
claims, and therefore the payment of the 
money is to be made in the manner that the 
deed directs, ſince that is his title ; but where 
the truſt is for the payment of debts in ge- 
neral, there he has no notice of ſuch debts 
by the truſt deed, and therefore is to pay 
the money into the hands of the truſtee, who 
is to ſee to the application of it. | 


5 But 


| 
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But if creditors prefer a bill againſt the Draper com- 
truſtee, he cannot purchaſe * pendente lite with- Pany v. Yard- 


out ſeeing ſuch creditors diſcharged, and after = 2 


: : » at 2, 663. 
notice of a creditor, it is neceſſary * pendente Eq. Abe. 259. 


lite to ſee the money applied, leſt there ſhould p. 2. 


be a bill preferred againſt the truſtee. But it 


is not neceſſary to ſee it applied unleſs there 
be a bill filed; and if a man deviſes lands for 
the payment of legacies, there the vendee 
muſt ſee to the diſcharge of the legacies in the 


will, becauſe that is likewiſe part of his title. 


Ewer v. Corbet, 2 Peer. Will. 148. 2 Eq. Abr. 
449. P. 2. | „ | | 
But as to perſonal goods and leaſes for 


years, the vendee Þ bona fide is diſcharged 
from ſeeing to the application, becauſe it is 
the office of the executor to diſpoſe of them, 


and it would hinder the executor from ſale 
of the aſſets, if a creditor, after they were 


fold & bona fide, could put the vendee to 
trouble. jw 


nn 


e come now to conſider when a 


legacy ſhall be locked upon to be 


deviſed in latiskaction of a debt. 


ND by the FJuſtinian law, if a debtor Dien Lib. 

11 deviſed to his creditor the ſum due, or 30, L. 28,29. 
any part of it, it was || inutile legatum, unleſs Swinb. 555. 
the legacy was far more in quantity, or the 


 ® Pending the ſuit. + Honeſtly ſo. 5 Honefily. 
„ An uſclefs legacy.  —_ | 
_ | CE, debt 
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debt was to be paid at a time to come, or 


ving him his own, unleſs there was any more 
advantage in the legacy, than in taking it as a 


upon condition, and the legacy was preſent 
and abſolute; or that there was an eaſter ac- 
tion for the legacy than the debt. For they 


looked upon the will as a direction to the bel 


how the eſtate Þ in toto was to be diſpoſed of, 


and therefore a diſpoſition to a man, who was 


intitled to a part of the eſtate, was but gi- 


debt. uſt. inſt. de legatis, lib. 2 tit. 20. ſef. 


Lechmer v. 


Blagrave, 


Gilb. Eq. Rep. 
64 

2 iis Abr. 
350. . 5. 
Cuthbert v. 
Peacock. 
above. 


14 *. Vinnius 437. Vandywater 30. Barth. de 
legatis 221. Sich. 627. Cuthbert v. Peacock, 
Eq. Abr. 204. p. 8. Salk 155. 2 Fern. 593. 


Swind. 555 
But the canonifts have ended theſe 


wills as the civilians did the $teftamenta milita- 


ria, that is to ſay, according to the intention 


of the teſtator. And they looked upon the 


intention of the teftator when he deviſed the 
ſame fum that was owing, to be merely up- 


on a principle of juſtice in compenſation of 
the debt, and not from a principle of kind- 
neſs and generofity to the legatee, unleſs he 


| had expreſſed himſelf, that it was over and 


Ji abitor crrditori ſus, quod debet, legawerit, inutile 
75 tal, fe nihil plus in pn, quam in debita: quia 
niit @mpiins per Iegatum habet. Quad fs in diem, wel ſub 
conditiouc, debitum ei fure legavert it, "wei eft ligatum propter 


reprefentat: ont n. 


If a debror bequeathes to his creditor what he owes him, 


it is an uſeleſs legacy, if the legacy be no mare than the 
debt; becauſe he reaps na benefit from it; but if he had 


begueathed him a debt due at a day certain, or upon con- 


dition, the legacy wou i nave been valid by reaſon of the 


' Feprejient:tion, that i of the legacy's becoming due be- 
tore tue debt. + In general. 9 Military teſtaments. 


above 


— — —— A wes. © 
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above the debt. And this preſumption they 
founded upon the fimilitude of the ſum that 
was owing, and of what was appointed to 
be paid by the legacy, which yet might be 
_ controled by oppoſite preſumptions. And 
our reſolutions have followed the canonifts. 
And therefore we have reſolved, that if a leſs 
ſum than the debt is deviſed, that ſhall not 
be looked upon as a compenſation for the 
debt, becauſe a leſs ſum cannot be a compen- Gofron v. 
ſation for a greater; and by conſequence it Mill, 2 Vern; 
will be a legacy over and above the debt. 141. 
Menochius de præſumptionibus 362, 3, 4, 5, 6. Pre. Ch. 9. 
Cranmer”s _ 2 Sale. 508. 2 Eq. Abr. 350. 
"Ka 
So if a man gives a legacy, and afterwards Cranmer's 
happens to contract a debt the fame with the had, above. 
legacy, it will not be in ſatisfaction, becauſe he 
could not have it in contemplation at the 
time of making his will, to ſatisfy a debt not 
in being; and therefore that could not be the 
intention of the teſtator. | 15 

A. indebted to B. in two hundred RPE See after 339. 
makes his will, and deviſes five hundred 
pounds to B. this is not a deviſe of five hun- 
dred pounds over, and above the two hundred 
pounds. But the executor may deduct the 
two hundred pounds, and pay the remainder 
being three hundred to 4. 
A. deviſes ten pounds annuity to B. and Deva 
makes C. executor, C. makes D. executor, and On Bo. f 
rler. 

deviſes ten pounds annuity to B. D. after- 6 
wards makes a ſettlement, and ſecures an an- = Abr. 61, 
nuity of twenty pounds on B. adjudged to P: 1-217: Pil. 
be in ſatisfaction of the two annuities of ten 757 P. 5: 


3 | pounds =_ 4 1 
| in margin. 
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pounds, and not a gift. Crompton v. Sale, 

oy Eq. Abr. 205. p. 9. 2 Will. Rep. 553. 
— * So if a man has three nieces, A. B. and C. and 
Ab. 204. p. 7 owes to A. one hundred pounds, and gives to 


2 Vern. 593. each niece by will one hundred pounds, this ſhall 


Swinb. 555. not be in compenſation of the one hundred 
Salk. 155. pounds due to 4. becauſe it muſt be ſuppoſed, 
that he had the ſame kind intentions towards A. 


B. and C. all in equal degree; and that he had 


not a leſs Kindneſs for A. becauſe ſhe had lent 
Meredith v. 
fp ** 4 be conſtrued to give gratuirouſly to B. and C. 
Gilb. kg Rey. without giving likewiſe in the ſame manner 


70. - ww A. For tho? the ſame ſum is deviſed to 


Pre. Ch. 312. 7 that is due to her, yet it ſhall not be thence 


s Veen. 448. preſumed, that it was a compenſation accor- 


ding to the ordinary rule; becauſe then ſhe 


would have nothing from the teſtator, though 


in equal degree of relation and Kindneſs with 


the other two nieces. 
Sir ir John Tal. But if a greater ſum be given by way of 


bot, v. Duke legacy to the creditor than his debt, it ſhould 


ofShrewſbury, ſeem to be in ſatisfaction of the debt, unleſs 
Gilb. — 
= 2 394. Was ſaid by Chancellor Harcourt, that a court 


2 Eq. Abr. of equity ſhall not tell a perſon, who gives a 


352. p. 10. | legacy, that he pays a debt; yet the reaſon 
| ſeems to be ſtronger on the other ſide; for the 


whole will is to be conſtrued according to the 


intention of the teſtator, and when the teſtator 
gives a ſum to the creditor larger than his 
debt, and the * re//duum to another, it ſeems 


to be the teſtator's intention, that the legatee 


in all events was to have no more out of his 


eſtate. For the reſtator knew the legatee to 


* Reſidue. 


be 


him her moncy, and that therefore he cannot 


the contrary be proved. Becauſe, though it 


ma A © oc FW co 


4 
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be a creditor, and if he had intended him his 
debt over and above the Jegacy, he would 
have expreſſed himſelf to that purpoſe in his 
will; and therefore there is no room to cut 
off any more from the * refduum, than ac- 
cording to the expreſſion in the will; for the 
filence of the teſtator cannot be preſumed i 6 
this caſe to diminiſh the * r ανiuuum. 0 
But in theſe caſes the intention of the teſta- 
tor may be explained by proofs; for wherever 
the meaning of a legacy is explained, upon a 
conjecture and preſumption, there it is ſup- 
poled to ſtand indifferent to one ſenſe or 
other, were it not for ſuch preſumptions; and 
where a will is expounded upon preſumptions, 
they allow of proots for the expoſition of it; 0 
for if the ſenſe of the will be fo indifferent 
to two interpretations, the preſumptions are 
to incline the judge to one ſenſe or the other, 
much more ought proofs to do it, which are 
better than any preſumptions. 1 
But if a 4 were given upon a con- er 
tingency, which if it ſhould happen, the le- puke of 
gacy would take place; in ſuch caſe, though Shrewſbury, 
the contingency does actually happen, and the above. 
legacy thereby come due, yet it [hall not go in 8 
ſatisfaction of the debt. Becauſe a debt, which hg bern by 
is certain, ſhall not be extinguiſhed by an un- deed. 
certainty and contingent recompence. For Linghen v. 
whatſoever is to be a ſatisfaction of a debt, * Ea. 
ought to be ſo in its creation, and at the very Git. Fa Rep. | 
time it it given, which ſuch contingent pro- 
viſion is not; and therefore it cannot be ſup- Pre. Ch. 400. 
poſed to be the intention of the teſtator to give "ou bee. Wall. 
* Reſidue, 1 7. 
1 3 ſuch Loc 39,52 8 


326 


Lex PRETORIA. 


ſuch a contingent recompence as a ſatisfaction 


for a certain demand. This rule will like- 
_ wiſe hold it ſuch proviſion were made by 


decd. os 
On a treaty of marriage, articles were en- 
tered into, whereby ſeven hundred pounds, 
which was the wife's portion, with ſeven 
hundred pounds more to be added by the huf- 
band, were to be laid out in lands to the uſe 


of the huſband and wife tor life, with the re- 


mainder to the iſſue male and female of that 


marriage, remainder to the right heirs of 


the huſband, who dies without iſſue, before 
any purchaſe made, purſuant to the articles, 


having made his will, whereby he deviſes his 


perſonal eſtate to his wife, and his real eſtate 


to his two nephews, one of whom was his heir 
at law, and then makes his wife executrix, but 


takes no notice of the fourteen hundred pounds; 
the nephews bring their bill for the fourteen 
hundred pounds which they ought to have, as 


they would have the land, in cafe the four- 


_ L,nghen v. 
Sowray, 
above. | 
Kettleby v. 
Lamb, 2 Ch. 
Rep. 403. 


teen hundred pounds had been laid out in a 
purchaſe; and upon a computation made it 


appearing that the wife had ſeven pounds 


more annually out of the * reſiduum than ſhe 
would have had out of fourteen hundred 
pounds, that ſum was decreed to the nephew; 
for it being bound by the articles was in equity 
a real eſtate, and the wife was not to have both 
the * reſiduum and the profits of that real eſtate 
during her life, upon the foot of the articles, 


but was to make her election which ſhe would 


take; for the“ refguum is always a ſum which 


_* Reſidue, 


is 
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is to be employed for the payment of An: 
and in propricty ot ſpeech, there is no“ re- 
ſiduum till after the debts and lægacics are paid ; 
and the wife here being a creditor for the 
ſum that was to be laid out in the land to 
anſwer her annuity, which debt muſt be an- 
ſwered out of her * rh,jEüm, it there be ſuf— 
ficient to anſwer it, as there was in this caſe; 
and if there was not, the whole * refduum 
mult be firſt applied to the diſcharging of 
ſuch debt, before any of the ſpecific legacies 
can be broke in upon. 
A man gives his bond to leave his wife five Blandy v. 
hundred pounds, and dies inteſtate; and the N 
wife's diſtributive ſhare comes to five hundred "ig 


2 Kq. _ 
pounds, this is in equity a ſatisfaction of the 352. p 
- bend: -- | | _ Witt 


. 8 | 324. 

If a man deviſes lands for the payment of When lands 
his debts and legacies, and after payment of deviſed for 
debts and legacics, then over to his heir, if Payment of 
the truſtees raiſe the money and imbezzle it, ä 


diſcharged. 
yet the heir ſhall not have the lands till the umn * 


debts and legacies be paid. Becauſe they are Tomkins, 

not deviſed to him till after the payment of Gilb.Eq.Rep. 

the legacies: and therefore the lands have not pr Ch. z- 
397. 

borne their burthen till after payment made to 

the legatees. 

But if a man deviſes the rents and profits of 
his real eſtate to truſtees, or his executors, for 
the payment of debts and legicies, and at the 
age of twenty-one years to his heir. There, 
it the truſtees or his exccutors raiſe the money 
and embezzle it, the land however is diſchar- 
ged when the heir comes of age, becauſe the 


* Reſidue, | | 
7 14 money 
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money being to be raiſed within a definitive 
time, the land, afterwards, is deviſed as freely 
and gratuitouſly to the heir, as the profits of 


it were deviſed within the definite time to 


Salk. 1 53. 


the pay ment of debts and legacies z and there- 
fore, having once borne its burthen, iS for 
ever diſcharged. 

So if the deviſe be, that the money would 
be raiſed out of the lands by truſtees, for the 
payment of legacies, and afterwards the lands 
are deviſed over, and the truſtees raiſe the 


money, and embezzle it, there the land hath 


borne its burthen; becauſe by the intereſt of 


the deviſe, the money is to be raiſed only, 


and then to be entruſted with the truſtees, and 


therefore the land ſhall afterwards go to thoſe 


to whom it is deviſed over. 
But if the land be deviſed over, after the 


th rating and payment of the money to legatees, 


Maftersv. 


1 

Abr. 322. 

13. 352. p. 1 2. 
5 54. p. 10. 
Will. Rep. 
421. 


there the land hath not borne its burthen, till 
after actual pay ment. 


If a man deviſes ſpecific legacies and pe- 


cuniary legacies, and the eſtate falls ſhort to 
anſwer the pecuniary legacies, they ſhall abate 
in proportion: but nothing ſhall be abated 


from the ſpecific legatees; becauſe the ſpeci- 
fic legacy transfers the dominion of the thing 
itſelf, and therefore is no part of the perſonal 


eſtate, to anſwer what is charged upon it by 


the teſtator. Sayer v. Sayer, Eq. Abr. 200. 
P. 9. 298. p. 1. 2 Vern. 688. Gilb. Eq. Rep. 87. 
2 Eq. Ar. 353. p. 6. Pre. Ch. 392. 


So if he y i= all his perſonal eſtate in 
Dale, and deviſes a pecuniary legacy, and 


has another perſonal eſtate, ſufficient to anſwer 


it, the pecuniary legacy ſhall go out of fuch 


perſonal | 
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perſonal eftate and the ſpecific legacy at Dale 
ſhall not be touched, though they were not 
enough out of the other perſonal eſtate, to an- 
ſwer ſuch pecuniary legacy; becauſe the be- 
queſt of the perſonal eſtate at Dale is as if he 
had enumerated all the particulars there, and 
transferred the ownerſhip of them. Bur if he 
had ſaid that ſuch pecuniary legacy ſhould 
come out of all his perforal eſtate or words 
tantamount, there ſuch p-cunary legacy, in 
caſe of a deficiency in the other part of the 
perſonal eſtate, ſhall come out of that ſpecifi- 
cally deviſcd. 

So if a man deviſes his e eſtate at 
Dale to A. and his perſonal eſtate to B. and 
deviſes a pecuniary legacy to C. ſuch pecu- 
niary legacy ſhall come out of both, if there 
is no other perſonal eſtate ; becauſe it muſt be 
ſuppoſed he intended to ſubject both to that 
legacy, otherwiſe he muſt moque the lega- 

9 

If a legacy be left to a man of full ag ge, 

the A ſh:1l anſwer intereſt after the 228 
year from the teſtator's death, from the time 2 Eq. Abr. 
that it is demanded by the legatee; becauſe 564. P. 2. 
it is a depoſit in the hands of the executors 
for the benefit of the legaree, and that depoſic 
muſt be anſwered upon demand. 

But if it be a legacy to intants, there it Ratcliff v. 
ſhall be anſwered with intereſt, from one year Ahr 38 
after the death of the teſtator, becauſe che g.. 95 (K) 
| executor is conſidered as a truſtee, who ought Vern. 196. 
to act for the benefit of the infant, and who 2Ch.Caf.152. 
ought to put out his legacy under the decree 2 Salk. Dee, 
of the court. * 
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A legacy left to infants to be paid when 
they come of age bears no intereſt till the 
time of payment, unleſs the executor weakens 
the ſecurity, and there he is chargeable with 


intereſt, Where the legatee is not to be 


found, there the legacy ſhall not bear in- 


tereſt. 


If a father deviſes. portions to his children, 
payable when they come of age, and makes 
no proviſion for their maintenance, they ſhall 
have intereſt in the“ interim; becauſe the fa- 


ther was obliged to maintain them, if he had 


lived. Þ Aliter, if a ſtranger had made the 
deviſe; becauſe he was not obliged to main- 


tain them. Attorney General v. J. bompſom, Eg. 


; Abr. 301. p. 2. Pre. Ch. 337. 


But if more profit be made than the com- 
mon intereſt, no more ſhall be anſwered to 


the infant than ſuch intereſt, becauſe the exe- 


cutor ran the hazard at his peril. 

But if a legacy be deviſed to a man of full 
age, & ſolvendum in futuro, at a day certain, 
there the executor ſhall anſwer intereſt from 
that day; becauſe it is the will of the teſta- 
tor, that then it ſhould be tendered by the 


executor to the legatee; and as he has the 


Atkins v. 
— 
Eq. Abr. 46. 


2.2 
Gilb. Eq. wy. 
88. 


benefit of the delay of the payment, ſo he 
muſt have the burthen of the intereſt, if it 
be not then paid. 

If a man gives a preſent legacy, and charges 
it upon a reverſion, expectant upon an eſtate 
for life, ſuch legacy ſhall carry intereſt f rom 


the death of the teſtator z for being not ;char- 
Mean time. + Otherwiſe. J To be 
Paid hereafter. . 


ged 


mw. ot © = 2 
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ged on the perſonal eſtate, the executor can- 
not be allowed the uſual year for collection of 
aſſets, and it is an immediate burthen upon 
the reverſion itſelf, and therefore muſt carry 
immediate intereſt; for it the teſtator had in- 
terided otherwiſe, he would have raiſed the 
charge after the determination of the eſtate for 
life; and there is no reaſon to oblige the le- 
gatee to demand it, ſince ſuch demand would 
be fruitleſs, the legacy not being in the hands 


oi the executor, but only charged on the re- 
verſion. 


331 


The court of equity will never allow a fa- Doyly v. Tol- 


ther or mother to receive legacies bequeathed 


to their children though they are guardians by 300 
nature to them, and have decreed the execu- ver, 


tors to pay the legacies over again, which they 5 58. p. 6. 


y,Eq.Abr. 


p- 2. 
erv.Tre- 


Eq. abe. 


had formerly paid to ſuch parents, even after ern. 261. 


an acquieſcence of an infant, after his full 


age, upon the promiſe of the parents to pay 
the legacy; for the filial duty ſhall not deſtroy 
the right of the child. Dawley v. Barg. 


Gilb. Eq. Rep. 103. Will. Rep. 28 ö. 


If an executor pays a legacy in his own 


wrong, where the perſonal eftate will not an- 
ſwer, he ſhall make the legatee refund, becauſe 
the legatee takes the legacy under the truſt, 


and therefore it is, that the legatee does not 


give ſecurity. 


Where a man deviſes ſeveral legacies and 


makes no diſpoſition of the * refiduum, and 
after acquires a very conſiderable perſonal 
eſtate, and does not alter the will, he does not 
die inteſtate as to the new acquiſitions, but the 


*. Reſidue, 


_ executors 
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executors ſhall diſtribute them to the legatees 


proportionably. | 
Cordell y If a man deviſes that his debts, legacies, 
Noden, Eq. and funeral expences, ſhall be paid in the firſt 
Abr. 244. p. 5. place, and then proceeds to diſpoſe of his real 
2 Vern. 148. and perſonal eſtate, if the perſonal eſtate falls 
Pre. Ch.12- hort, the real eſtate ſhall be ſubject to the 
hag Eq. Abr. Pay ment of debts, legacies, and funeral ex- 
198. p. 6. pences: becauſe that is the charge in the firſt 


2 Vern. 708. place whatever comes after. 
Gilb. Eq. Rep. | 
111. Pre. Ch. 430. 2 Eq. Abr. 291. p. 10. 


Goſton v. Tf a man owes a ſum of ſix hundred pounds, 


_ Mill, 2 Vern. and deviſes four hundred pounds in full ſatif- 
| 38 4 faction of all the creditor can claim, and then 
Salk. 154. deviſes his lands for the payment of his debts, 
Anon. and the creditor proves {ix hundred pounds 

= due, tho' the debt was barred by the ſtatute 


of limitations, yet it ſhall be paid out of the 
lands, becauſe the legacy cannot be a ſatiſ- 


faction for a greater ſum, and it remains a 
debt, notwithſtanding the ſtatute : and there- 


fore the deviſe, being for the payment of debts, 
it is in truſt for this debt, as well as other 


debts. | 
Palmer v. If a legacy be deviſed to a * feme covert, 
Trevor, Eq. who lives ſeparately from her huſband and is 
—_— 5 not maintained by him, yet it ſhall not be 
© taken to be for her ſeparate uſe, unleſs it be 
ſo expreſſed in the will: and in ſuch caſe, if 
payment be made to the wife it is ill, and it 
ſhall be paid over again to the huſband ; be- 
cauſe her living ſeparately from her huſband 


* Married woman. 


does 
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does not deſtroy the legal right of the huſ- 
band. | 

A man deviſes the“ ręſiduum of his perſo- Reſiduum. 
nal eſtate to his couſin A. and B. her ſiſter, and Bricker, v. 
his couſin C. and D. his wife, equally to be di- —— 
vided between them, it was decreed that the 33 
huſband and wife ſhould carry off a third 
part only, becauſe there could be no diviſion 
between huſband and wife, and therefore there 
would be no equal diviſion among them all, 
and the wife's name is put in to make a ſur- 
vivorſhip to her of the part bequeathed to the 
huſband. 0 : | 

A man deviſes to J. S. Black acre, which 
was in mortgage, or the value thereof, this was 
decreed a deviſe in fee, and that if the execu- 
tor had aſſets ſufficient to pay off that mort- 
gage and other debts, that Black acre ſhould 
come clear to the deviſee. For deviſing the 
value thereof, was an intention that ſo much 
ſhould come out of the teſtator's pei ſonal 
eſtate in caſe the mortgage was forecloſed, 
and by conſequence ſo much ſhall come out 
of the perſonal eſtate as will redeem it. 

A man deviſes the * re//duum of his perſonal Whitmore v. 
eſtate to A. for the uſe of his only ſon B. and Craven, 2 Ch. 
his heirs lawfully deſcended from his body, * * 
and for the uſe of the iſſue male and female 88 25 
of the bodies of his ſiſters (and names them) 37. 
in caſe his fon ſhould die in his minority, with- 2 Ch. Caf. 
out iſſue of his body lawfully deſcended, and 167. 
then appoiats his ſon executor, and afterwards 
appoints A. executor during the minority of 


| dis 
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his ſon. The fon died without iſſue above the 


age of eighteen, and under nineteen years of 
age, and had never taken upon him the exe- 
cutorſhip, but a little before his death made 
his will, and bequeathed all to his wife: and 


the queſtion was whether ſhe or the children 
of the ſiſter ſhould have the * refduum, and 


decreed for the wife. Becauſe that when the 


perſonal eſtate is deviſed to a man, and if he 
dies without iſſue, during the minority, then 
cover, it muſt be underſtood the minority of 


the civil law, by which ſuch eſtates are go- 


verned, for if he arrives to the full age by 
that law, he may diſpoſe of his perſonal eſtate, 


and it was the intention of the teſtator, that 


when the deviſee ſhould arrive at the age in 


which he might diſpoſe of it, that the con- 
tingency ſhould fall off, and fuch diſpoſing 


| age as to the perſonal eſtate is that of fourteen 
Fears. e | - 
A man poſſeſſed of a term for ninety- nine 


years, determinable upon the life of A. deviſes 


a rent out of it to B. without limiting any 


eſtate, the only queſtion was whether if B. died 
during the term, the rent ſhould determine, 
or whether it ſhould continue during the term; 
and decreed it ſhould laſt during the term. 


Becauſe the deviſor having but a chattel in- 


tereſt, he could not create a freehold rent out 
of it; and fince the deviſe of the term to A. 
would have carried the whole term to him, 
and not an intereſt during his life only, there- 
fore a deviſe of the rent which is in nature of 


* Reſidue. 


5 
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a deviſe of part of that intereſt, ſhall carry 
that. rent during the whole term. 5 5 

If a man leaves a * feme executrix, and ſhe Where the ba- 
_ commits devaſtavit, and afterwards marries My Co 
and dies, the huſband is not anſwerable for t., d 
that + devaſtavit of the wife, tho* he had a where not. 
fortune with her & aliunde, for the F devaſtavit 2 
is only 2 debt to the aſſets, and the huſband 
is only anſwerable for the debts of the wife 
during the coverture, while ſhe is only one 
perſon in law with him, and not afterwards. 
But it muſt be recovered againſt her executors 
and adminiſtrators, and the portion of the 
wife which ariſes & aliunde muſt be onerated 
during the coverture, or elſe the Jaw gives it 
to the huſband upon the marriage, for the 
huſband is only anſwerable for the debts of the 
wife as he is for the injuries, which ſhe does, 
which is only during the coverture, and after- 
wards her repreſentatives muſt anſwer. 

But if the huſband after the coverture re- tg Hol- 
ceives any of the goods and chattels of the R _— 
teſtator || in ſpecie, or any money of his ariſing — Ch. 431. 
out of his effects, and embezzle them, he ſhall 
anſwer for ſuch embezzlements, becauſe it is 
his own act; for whatſoever is done with the 
goods of the teſtator during the coverture is 
the act of the ſecond huſband, for which he is 
reſponſible. _ 5 SIG 

So allo if he has money or goods of the teſ- 
tator's in his hands after the coverture, he is 
anſwerable for them as executor ““ de ſon tort, 


and by conſequence in ſuch caſes he is to be 


* Woman. + Waſte. $ Otherways. || Specifically. 
** Of his own wrong £ | | 


23 decreed 
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Satisfaction. 
See 323. 
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decreed to anſwer for all the perſonal eſtate 


of the teſtator, which he or his wife hath re- 
ceived during the coverture, for whatever 
onerates the aſſets onerates ſuch aſſets as he re- 
ceived during the coverture. 

If A. owes B. two hundred pounds, and B. 
deviſes to A. five hundred pounds, and the re- 
ſidue of the eſtate to C. this is not a deviſe of 
five hundred pounds over and above the debt, 
becauſe A. would have then in effect ſeven 
hundred pounds, whereas B. intended him 


but five hundred pounds, which would be 


Deviſes. 
Chamberlain 
v. Chamber 
lain, Ch. Caſ. 


2 Freem. 34, 
82, 141. 

Daveniſn v. 
Baines, Pre. 


contrary to the intention of the teſtator. 
A father by his will leaves portions to his 


younger children out of his perſonal eſtate, 


and deviſes his real eſtate to his eldeſt ſon * 
life, with remainders over, and afterwards 


finding that his perſonal eſtate would not an- 
. ſwer their portions, acquaints his ſaid fon 


with it, and with his intention of altering his 


will, and laying the portions on the real eſtate, 


to make up the deficiency of his perſonal 
eſtate, which the ſon diſſuades him from, and 
promiſes to ſee the portions paid. If the ſon 
confeſſes ſuch promiſe in his anſwer, the court 
will onerate him with the portions, as far as 
the real and perſonal eſtate will go, becauſe 
he has made that promiſe, and has a conſi- 
deration for being juſt to his undertaking, 
and there is no fear of fraud or perjury in 


this caſe where the promiſe is confeſt; but if 


he denies it, it cannot be proved, for that 


would be to overturn the will by parol ** 


only. 


If 


x; N e Nel 
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If a legacy is given to a woman on con- Reftraint on 
dition ſhe marries with the conſent of the exe- _ * "R 
cutor : when ſhe comes to the age of twenty- kev — a 
one, the condition is diſcharged, and ſhe is 2 Peer. Will. 
intitled to the legacy forthwith ; for the law 528, 531. 
then looks upon her as a perſon capable of 3 Peer. Will. 
diſpoſing of herſelf. +... BY OIÞ> 
Upon a marriage ſettlement it was agreed, Diſtribution, 
that if there were no ſons, and but one 

daugnter only, ſhe ſhould have eight thou- 
ſand pounds, if two daughters they ſhould 
have twelve thouſand pounds, if three daugh- 
ters twenty thouſand pounds to be equally di- 
vided between them; and there were three 
daughters, but one died, and decred that the 
two ſurviving daughters ſhould have ten thou- 
| ſand pounds a-piece, to wit, their own part 
and their ſiſter's upon diſtribution, becauſe 
the ſiſter's part was veſted, and therefore muſt 
come to the ſurviving ſiſters, as next of kin 
upon the ſtatute of diſtribution. 5 i 
A man voluntarily charged his eſtate in S. Reeve v. 
with three thouſand pounds for his daughter Reeve, 
by a firſt venter, and afterwards ſettled that 2 Vent. 363. 
eſtate on a ſecond wife for her jointure; after- £4: Abr. 221. 
wards taking notice of this charge, by his will, 33 5. p. 1. 
and that his wife's jointure might not be incum- Vern. 219. 
bered by it, deſires that his wife ſhould have 2 Eq. Abr. 
her election to refuſe that jointure, and take 719. P. 1 
another eſtate of his in Z. inſtead of it. The 
wife refuſes the eſtate in Z. and the daughter 
brings her bill, and has Z. eſtate made liable 
to her portion. And the reaſon is, that when 
the Z. eſtate was deviſed to the wife to exo- 
nerate her jointure, it is the manifeſt intent of 
f the teſtator that the wife ſhould have her full 
| Z Jointure, 
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jointure, and the incumbrance upon the eſtate 
in S. have its effect: therefore when the wife, 
who is a purehaſer for value, refuſes the join- 
ture in T. and thereby defeats the incum- 
brance on the other eſtate as ſne may, the in- 

tention of the teſtator muſt be fulfilled by gi- 

ving the incumbrances ſatisfaction out of the 
ES eſtate, becauſe ſuch deviſe. amounts to a 
charge of that incumbrance upon the 7. eſtate, 
for the wife's refuſing ſhall not defeat the i in- 
cumbrance, ſince the huſband has devifed the 
Z. eſtate that it might have its effect, and 
more eſpecially ſince it is a proviſion for a 
daughter whom by the law of nature he is | 

| obliged to provide for. : 
Claxton v. A man having made a jointure on his wife 

_ Claxton, Eq. of certain lands, afterwards deviſes them to 

Abr. 400.P-7- A. in fee upon condition he paid ſeveral ſums 

2 Vern. 1 ot | 

Pre. Ch. 15. to ſeveral perſons at certain days, and if he 
failed in ſuch payments, then over to B. and 
his heirs on like terms and days. The money 
deing near due, and A. not having ready 
money, and being afraid of loſing his eſtate, 
brought his bill againſt the jointrefs and thoſe 
ho were to come in upon his default, to 
have liberty to ſell timber off the eſtate to pay 
the money; and it was ſo decreed without any 
difficulty ; for if the jointure was made with- 

out impeachment of waſte, the timber be- 
longed to him. 


Srimſtone v. A. deviſed his lands to B. in fee, conditioned 
Lord Bruce, 


Eg. Abr. 108. to pay twenty thouſand pounds to his heir at 


8 law by ſeveral inftalments, B. failed in his 
Salk. 156. payments, and the heir thereupon taking ad- 
2 Vera. 594- vantage of the condition entered, and A. 
brought his bill to be relieved againſt the ri- 

gour 
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gour of the condition, and he was relieved 
upon the terms of paying intereſt for each 

rticular ſum from the time it became due. 
or wherever there is a condition broken for 
which a compenſation can be made, a court 
of equity will relieve againft the forfeiture, 
becauſe the forfeiture is a penalty which is 
the ſubject matter of relief. 
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A man ſeiſed of a copyhold of the nature Bradley v. 


of Gravelkind, and a 1 perſonal 
eſtate, makes his will, and thereby deviſes 
ſeveral ſums of money to ſeveral of bis chil- 
dren as a proviſion for them, and charged his 
copyhold and alſo his perſonal eſtate with the 
payment of his debts and legacies; but the 
copyhold not being ſurrendered to the uſe 


ef his will, one of the younger ſons reſolved 


Bradley, 
2 Vern, 163, 


to take advantage of it, and ſo brought his 


bill ro have his entire legacy out of the per- 


ſonal eftate, which would in a great meaſure 


have fruſtrated the proviſion for -the younger 


children; but the court would not decree him 


his legacy unleſs he would ſurrender his right 
in the copy hold, and agree to have it char- 
ged according to the will, which he accor- 
dingly agreed to. For the copyhold being 
part of the fund, and he conſenting to make 
it liable, it muſt go in average with the reft 
ef the aſſets: but if he had not conſented, 
it feems a court of equity would have made 
it good as a defective conveyance, if the 


perſonal eſtate had fallen ſhort to anſwer, 


and if the perſonal eſtate had been juſt fut- 


ficient, the ** muſt have taken as much 


out of it, as was to the value of the copy- 
2 2 hold, 
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hold, and then the male children would have 
taken the copyhold as part of their ſhares. 
A man by his will deviſes his lands of in- 
heritance to his heir at law, who was his 
brother, in fee, and then deviſes ten pounds 


to A. to be paid by his executor within five 


years next after his deceaſe, and two hundred 
pounds to B. to be paid by his executor with- 
in five years next after his deceaſe, and then 
appoints his heir at law his ſole executor, de- 
firing him to ſee his will performed accor- 
ding to the truſt and confidence he repoſed in 


him. The perſonal eſtate falling ſhort to an- 
ſwer the legacies, the queſtion was whether 


they ſhould be charged on the real eſtate; 
and decreed they ſhould, becauſe it appears 


. plainly on the face of the will, that the teſta- 


tor intended the lands ſhould be charged by 


 _ deviſing them to his heir, and by deſiring him 


Attorney Ge- 
neral, v. Bax- 
ter, Eq. Abr. 
96. p. 9. 
Vern. 248. 
2 Vern. 105. 
Duke on cha- 
ritable uſcs 
84, bio. 


to ſee his will performed. 5 1 
* Wherever any thing is given to a charity, 
and no charity appointed, or if the charity 


which is appointed be ſuperſtitious, there the 


king appoints, and in a caſe of a ſuperſtitious 
ute the appointment ſhall be to a charitable 
uſe + ejuſdem generis. Tenant in tail may 


diipoſe of a charity out of his lands without 


fine or recovery, or even by will by virtue of 
the conſtruction that has been made on the 


43 Eliz. c. 4. But if a man diſpoſes of a 


charity by will, and ſuch will wants the ne- 


ceſſary circumſtances required by the ſtatute 


ritable uſes. f Of the lame nature. 


* See ſtat. g Geo. 2. e. 36. concerning deviſes to cha- 


of 
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of frauds and perjuries, it ſhall not operate 
as an appointment, Gilb. Eg. Rep. 44. 

If a nuncupative bequeſt not reduced into Jones v. 
writing according to the ſtatute, be confeſſed - abbe, Eq. 
in the anſwer of the executor, it ſhall be paid A 8 — 3 
out of his * ręſiduum, becauſe in ſuch caſe 146. 15 * 
there is no danger of perjury. 

Twenty pounds 1 is deviſed to a boy to bind Barlow v. 
him apprentice, and he dies before he is bound, Grant, Vern. 
his adminiſtrator or executor ſhall have it; 255. 
becauſe the ſum is actually deviſed to him, * FR. 
and the act of God ſhall not take it out of 

him. 

If there be an executor in truſt "oh inks 
who is impowered to lay out the perſonal 
eftate in ſuch manner as he ſhall think moſt 
for their advantage, and accordingly he places 
out one hundred pounds of the ſaid perſonal 
eſtate in the hands of a perſon who is allowed 
to be good ſecurity for ſuch a ſum at the | 
time of lending, and takes his bond for the Terry v. Ter- 
money, and the borrower proves afterwards g. Gilb. Eq. 
inſolvent, the executor ſhall anſwer for thep,* C. 273. 
ſum lent, being lent without the decree of the 
court. This is the preſent doctrine, becauſe 
the court is reckoned to be the univerſal 
guardian of infants, and the money is put 
out without conſulting with their | curator. 

But quere whether this ſhould not take an- 
other turn, leſt perſons ſhauld be diſcoura- 
| ged from being executors or truſtees for in- 

fants; viz. if the ſum put out be put. out 
with common prudence, and as carefully as 
the executor or truſtee would put out his own 


5 9 lese, I Guardian. 8 
8 2 3 | money, 
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money, and without any premium to ariſe to 
ſuch executor or truftee, or if the ſum be 
ſo ſmall that they could not apply to the 
court without ſwallowing up the greateſt part 
of it, that there it ſhall be allowed in account 
to the executor or truſtee in cafe of inſolvency; 
but if the executor or truſtee fail in any of 
thoſe circumſtances, then they themſelves run 
the hazard of the money if it be loſt. 
If an executor or truſtee lays out the mon 

at intereſt, he ſhall have the benefit of it, * 
cauſe he runs the riſk, if he were ſolvent at 
the time of lending, but if he were inſolvent, 
then the ceſtuiqus truſt ſhall have it, becauſe he 
was to bear the loſs. Bromfield v. Wytherley, 


Eg. Abr. 239. P. 24. 398. P. 7. Pre. Chan. 
O05 


— cauſa if there be a * donatio cauſa mortis, which 
Mortis. | 
Jones v. Selby is a gift I in f to take effect after the 


Pre. Ch. zoo. donor's death, if the donor dies, the donee 
2 Eq. Abr. has the intereſt; but if the donee dies before 
573. p.2. the donor, it reverts ro the donor. But if ſuch 
donation be of money, and there be a written 
will made fubſcquent to ſuch donation, which 


gives the fame or a greater ſum, it will go in 
ſatisfaction of ſuch gift. 


Bird v. Hoo- If a merchant gives ſeveral legacies to his 
per, Pre. Ch. children, and afterwards finding his eſtate to 


298. fall ſhort, deducts ſeveral ſums out of his 
younger children's legacies, without touching 
the eldeſt ſon's: the entry in his books 
which makes the eldeſt ſon debtor for ſuch 
ſums wherewith he was ſet out in trade ſhall 


not be deducted out of his legacy, for ſuch 


Gift by reaſon of death. * Immediately , 


entries 
\ 


1 
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entries were made in the merchant's books 
that he might take a ſurvey of his whole 
eſtate, and not to make deductions or alter 
diſpoſitions to his children. 
If an executor pays a legacy, and the aſſets 
fall ſhort, the legatees ſhall refund, becauſe 
ſuch legatee has more than his ſhare of the 
aſſets in proportion to his legacy. | 
| $0 if an executor after the death of his Rogers, v. 
teſtator waſtes part of the aſſets, the deficiency Bamfield, 
ſhall fall upon the whole, and the legatees per. 3 
muſt abate in proportion; for it was the Ng 
teſtator who appointed ſuch an unjuſt and Banſon, Ch. 
improvident truſtee, and ſo the deficiency Cal. 148. 
happened by the means of the teſtator, and 
therefore it muſt be ſuppoſed the deſign of the 
_ teſtator was, that ſuch deficiency ſhould fall 
in proportion to the legacies given. 
But if one of the legatees recover his whole 
legacy before the waſte committed, the whole 
loſs occaſioned by the deficiency ſhall fall on 
the other legatees, becauſe it was their own 
| default that they did not rite recover their 
legacies in time. 
If a man marries a woman who has ſeveral 
debts owing to her, and makes a ſettlement | 
in proportion to ſuch debts, and dies indebt- 
ed to others before he had collected in his 
wite's debts, it ſeems that if the ſettlement 
de made in conſideration of the marriage only, 
the law of ſurvivorſhip ſhall take place in re- 
lation to the debts due to the wife; becauſe 
by the law they are after the death of the 
huſband no part of his perſonal eſtate; but if 
the marriage ſettlement was in conſideration 
of ſuch debts, or if ſuch debts were affigned 


24 by 
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part of the huſband's perſonal eſtate, and 
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by the ſettlement, then it ſeems they become 


ſhall not upon his death ſurvive to his wife, 


becauſe he became a purchaſer of them by 


his ſettlement, and therefore the property of 
them is altered in a court of equity, and they 


1 takes the legacies from the mouth of the 
teſtator, with only initial letters for the names 
of the legatees, theſe will not be good be- 
queſts as on a will in writing, and therefore 


will. 
Pringe v. 
Pringe, 

2 Vern. 99. 


are no longer debts due to the wife. Lifter 
v. Liſter, 2 Freem. 10. Eg. Abr. 6. p. 9. Rep. 
Temp. Finch 285. 2 Vern. 68. 

If a man makes his will, and a perſon 


unleſs the ſolemnities required by the ſtatute 


of frauds and perjurics to make a noncupa- 


tive will be obſerved, they are void; becauſe 


the bequeſts cannot be made out but by the 


parol depoſitions of the witneſſes ; for as it 


is not ſubſtantive in the writing it is unintel- 
ligible, and therefore ſuch a will is not a writ- 


ten will, but a nuncupative will only; and by 


Paraphernalia. 


Separate 
maintenance. 
Gold v. Rut- 
land, Eq. Abr. 


346. p. 18. 


conſequence without the circumſtances re- 
quired by the ſtatute to a nuncupative will, 
it is void. 5 5 

The paraphernalia of the wife ſhall not go 
in exoneration of a debt affecting the heir; 
for it is the neceſſary apparel of the wife, 


which the law gives her, and there is no 
equity in ſuch caſe to alter the law in eaſe of 


the heir. Middleton v. Middleton, Chan. Rep. 


"+ + Tp 
If a ſeparate maintenance be made before 


marriage, or in purſuance of articles entered 


into before marriage, whatever is bought by 
ſuch ſeparate maintenance money, as alſo all 
85 the 
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the money itſelf placed at intereſt, or in the 
hands of the wife, will be protected in a court 
of equity from the creditors of . the huſband. 
But the wife muſt prove that the money it- 
ſelf was raiſed out of the ſeparate maintenance, 
and that the goods were likewiſe bought with 
ſuch money: otherwiſe according to the law, 
all that is the wife's belongs to the huſband. 
Willſon v. Pack, Pre. Ch. 295, 297. 2 Eq. Abr. 
185. 2. . 

"Where there is a truſt of a term aſſigned to Ratcliffe v. 
protect an inheritance, a court of equity will Graves, Eq. 
always govern that truſt, ſo as to carry it to Abr. 93: (8) 
him that has the inheritance, unleſs the per- Vern. 196. 
ſon who has both the truſt and inheritance by 2Ch.Caf.1 52. 
particular words or expreſſion in his will does Chapman v. 
alter or change it. If he does, ſince he N 
the dominion both of the truſt and inheritance, VnPi88. 
he may diſannex it. For as he might carve 
a term out of his inheritance, and deviſe ſuch 
term to any purpoſe, as to legatees, or for the 
payment of debts, or the like, ſo he may 
difpoſe of the truſt of this term, which was 
originally carved out of the inheritance to the Tyffin v. Tyf. 
like purpoſes ; but if he does not, the cruſt offin, Eq. Abr. 
the term always goes along with the inheri- 241 p. 1. 274. 
tance to whomſoever it deſcends, becauſe thisP: S. 

A 2 Ch. Caſ. 49, 

term was originally aſſigned only to protect... L 
the inheritance from mean incumbrances, and Vern. r. 
therefore the court of equity has no power to 2 Eq. Abr. 
make uſe of the term to any other purpoſe, 75» Þ *. 
or to diſannex it from the inheritance to which?! . 
it was annexed by the conſent of all parties, 
who had the dominion over it. Bladen v. Hard. 489. 
Lord Pembroke, 2 Vern. 52. Nell. Ch. Rep. 2 Vern. 520. 
104. 7 | | . P Pre. Ch. 253. 

An 
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LEX PRETORIA. 
And therefore where a man purchafed an 


eſtate, and aſſigned a term to protect the in- 


heritance, and died, leaving a fon by one 


venter, and daughters by another venter, ang 
the ſon entered and died without iſſue, and a 


remote collateral relation who was heir at law 


to the ſon, brought his ejectment for the re- 


covery of the inheritance, and came into 
chancery, and deſired that the temporary bar 
of thoſe terms ſhould be removed out of the 


way. It was thought in ſo hard a caſe, 


where there were immediate deſcendants from 


the purchaſer, that the term ſhould be re- 


moved. For though it was argued, that a 


court of equity ſhould not aſſiſt, but leave the 
heir to recover at law as he could, and that 


equity was to ſtand neuter where a remote 


heir came in to ſtrip the children of the pur- 
chaſer of the inheritance ; yet, when they 
conſidered on the other fide, that if ſuch re- 


ſolutions ſhould take place, that all the rules 
of deſcent would be in the breaſt of the chan- 
cellor, ſince he could let looſe or chain down 


thoſe terms as he pleaſed, and that would 


make a different rule of property in equity 


from that of the law of the land: they held, 


that theſe terms ought in no caſe to be ſet up 
where the diſpute at law was, who was heir; 
for the truſt of the term is for the heir, and 
therefore ſuch terms ought not to be militant 
againſt him; and by conſequence, the court 
of equity, if it let the term looſe againſt the 
heir, would act contrary to the deſign of that 


truſt, which was originally created For the de- 
fence of the heir, and therefore in ſuch dif- 


putes the term muſt always be ſet aſide, tho 
. | the 


ee. 
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LEX PREATORIA, 


the queſtion ſhould be upon a law of deſcents, 


which the court might not think in itſelf reaſon- 
able. And in this caſe the perſon who makes 
himſelf heir, according, to the courſe of de- 
ſcents, is intitled to have the term aſſigned to 
him in a court of equity. 

But if a man purchaſes an inheritance in the 
name of truſtees, and takes a mortgaged term 
carved out of ſuch inheritance in his own name, 

in order to protect the inheritance, ſuch term 
will be liable to the payment of his debts as 
well as his other chattles; becauſe the legal 
intereſt of ſuch term being in him, it goes as 
a chattle to his executors or adminiſtrators in 
the ſame courſe with his other chattles, and 
therefore ſince the law will take hold of it for 


the payment of debts, or the performance of 


the teſtator's will, a court of equity will not 


interpoſe to hinder it, for tho? the truſt crea- 


ted at the time when it was aſſigned, an- 


nexed it to the inheritance of the truſtee, yet 
it did not take the legal intereſt out of the 


owner, and therefore it remains as a chattle in 
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Batement of ſuit what, | | 


| Page 177 
of a ſuit when upon 
_ an injunction, 198 


pleaded, 56 


Account where a perſon enters | 


into an unliquidated one, 


with notice of the demands | 


of others, he ſhall be liable, 


315 


Act does not bind an infant, 
unleſs it be for his bene- 

8 161 
Action choſe in, not aſſignable 

at law, as in equity, 173 
Actionis Libellus, what, 23 
Ad **— in what, 


121 
Adminiſtrators not barred by | 


outlawry, 


54 


Adjournments may be made | 
I32 | 


by commiſſioners, 
over of plaintiff's 
cauſe, 158. where it can- 
not, 


Account ſtated how to be | 


159 


| 


| 


Affidavit upon a proper one, 
ſubpcœena may be returnable 
en in vacation, 

Page 28, 38 

- when neceſſary to be 
annex 'd to a bill, SI. 

—— when not neceſſary 


52 
muſt be made and 
| filed of the ſervice of a no- 


tice of motion, 98 
n on a com- 
plaint to the court, 128 


what to obtain a 
new commiſſion, 131 
to enlarge publication 


muſt be ſufficient, I44 
— when neceſſary to en- 
large publication, 146 


tenor of it, and by 
whom to be made, ibid. 
| and certificate, what 
neceſſary to make an order 
abſolute, on a decree ni, 156 
of the ſervice of ſub- 
pena to heat judgment, 
neceſ- 
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neceſſary on motion to diſ- 


miſs plaintiff's bill, Page 


157 


Affidavit, party's own ſuffi- 


cient ground for an at- 
tachment, for abuſing a per- 
ſon ſerving the proceſs of 
the court, - a 


——— when ſervice of ſub- | 


peena on defendant's clerk 
in court will be good, 
| with the uſual one, 214 
- to a bill when neceſ- 
ſary, „ 
Age of e when not 
neceſſary to be inſerted in 


the libel, | 120 
Agent when ſervice of ſub- 
— defendants is good, 
215 

notice to him will af- 

fect purchaſers, 299 

Agreements made rules of 

court, 213 


ſpecific performance 

of them decreed in equity, 
220, 221 
on a ſecond marriage 
by a man divorced from the 


firſt, will be ſpecifically exe- 


cuted, : 236 
if a manacknowledges 
one in his anſ wer, it is bin- 
ding tho not in writing, 237 


| ſpecific execution of 
them decreed, where one 


party ſigns at the inſtance of | ; 
the others 240 


\ 


—— fraudulent ones, 242 


parol when out of the 
ſtatute of frauds, 239 


| 


—— marriage ones, Page 245 
Agreement when plaintiff ſhall 
have execution of it, 241 
fraudulent, equity will 
not relieve it againſt a ſuit 
at law, 243 
when not within the 
ſtatute of frauds, 243 
whenexecuted for the 
heir of the huſband, 244 
parol one not admit- 
ted againſt a written one, 
250 

muſt be aſcertained, 
242 

= to ſell or buy lands is 
— eſtate accordingly, 


243 
if not reduced into 


— by fraud, Ic. court 


will relieve, 243 
for purchaſe of lands 

on marriage who ſhall have 
the money, 246 
parol ſhall not on mo- 
tion ſuſpend a decree but a 
bill neceſlaty, | 251 
of huſband to pay 
| ſeparate maintenance, or 


alimony decreed, 258 
Alimony decreed, 258 
Amended bill and original all 

one, 108 
| how to be drawn, 108 
Amendment of the law ſtatute 

- comparing it, 26, 65 


of the bill when it 


may be, 

Atmarciament, ſheriff lable to 
one for not returning an 
attachment, 70 
| Amy 


. — — _— 
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Anceſtor, when a decree ob- 
tained againſt him cannot 
be carried into execution 


_ ngainft the heir, 180. where 
the heir cannot controvert 


ie, 1811 
Ancient demeſne lands, 5 


m=—— baronage the power of | 


— reſerved to them, 


8 | 
—;rcuit round thei court 


was ten miles, 89 


uß enjoined, I 


3 
Anſwer, defendant had eight | 


days after appearance to put 
it in, 31 
defendant cannot have 


a commiſſion to take it in | = 
when ſerved. 


the country 
with proceſs in town, tho 


he lives altogether in the P 


country, 
—_—— when it fronds — 


truth 45 


replication alone no 


litis conteſtatio of it unleſs, | —— if reported inſufficient 


Se. 45 


not coming in, in four 
days after defendant has ap- 
peared on an attachment | 


with the regiſter, he will 


ſtand committed on mo- 
| en. | 84 | 
being 8 inſuf- 


"ficient, defendant muſt an- 
ſwer in eight days, 89 
—— when to be put in, 


in eight davs, * 


lights ſtopping them | 


\ 


E 


17 A B L E. 
Aniy prochein not barred by | Anſwer, form of it in cheeivil 
outlawry, Page 54 | law, Page 90 


how many commiſ- 
ons defendant. — have, 


92 
| — what time plaintiff 


hat to except to defendant's, 
95. it is done by motion, 95. 
what time to anſwer plan- 55 


tiff 2 exceptions, # 95 
exceptions to it, their 
origine, 96 


if put in in vacation 
time, exceptions to it muſt 
be filed in vacation time 
too; if in term time, in 
term time, 6 
three inſuffictent an- 
 ſwers incur a commitment, 
* the civil law, 97 
inſufficient one in a 
town cauſe is 40s. coſts, in 
a country one 506. 101 
when reported ſuffi- 
cient, plaintiff muſt pay like 
_ coſts defendant would, in 
caſe anſwer was reported 
_ ſufficient, .- IO 


in one ſingle exception, de- 
fendant muſt either anſwer, 
or except to maſter's re- 
port, : 104 
— what to be taken as 

of the ſucceeding term, 10 
before it comes in, bill 
may be amended without 
coſts, "EL 107 
all the defendants muſt 
come in before plaintiff 
can proceed, 111, 113 
| Anſwer 
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Anſwer, conteſtation of it, is 
the replication, Page 113 
| muſt be ſigned by fix 
_ clerk, before it can be read, 


155 


infant may put in 


a new one ſix months after 


he comes of age, to a decree 
made during his minority, 
160. and why, 1561 
eme covert may put 


in a new one, and make | 
new defence, to a bill filed | 
againſt her, and her huſband 


after his death, his claim 
ariſing merely from his 
wife's title, I61 
not requiſite to a bill 
of revivor, 


ferred for not being ſuffi- 
cient, 180 


injunction is diſſolved, 
Appeal from the chancery to 
the lords, is upon a paper 
petition, 
Appearance of defendant obli- 
ges him to anſwer as many 
bills of the ſame plaintiff as 
he ſhall file, both by our 


and the canon law, 27 


muſt be, 


to a common ſubpœ- 


na, and one returnable im- 
E when, 29 
when to be by the 


old civil law, 
—— dy of what, 


29 
30 


173 


when it cannot be re- 


when come in, how | 


8 


190 


to a citation, when it 


29 


Appearance to be in four days, 
| after the return of the writ, 
Page 31 

eight days * to an- 
fo, 5 31 
—— when to be to a 
ſubpeena returnable immedi- 
ately, or on a common re- 
turn in the exchequer, 


defendant's before the 
ſecond decree, made him 
liable to a fine, 33 
neglect of it on being 
ſerved with a ſubpoena, a 
contempt, | 34 
not neceſſary to an irre- 
gular ſubpœena to enforce 
the defendant's, a ſubpœna 
or a copy of it muſt be left 
with him, 40. Note, leaving 
copy of ſulpœna with defen- 
dant, muſt be underſtood of 
the exchequer practice * 
not chancery. 
with regiſter and fix 
clerk, their difference, 83 
being entered on at- 
tachment, and defendant 
don't anſwer in four days, 
he will ſtand committed on 


motion, 84 
| Appointment of maſters in 
Chancery, Ig 


of commiſſioners to 
examine witneſſes, when, 
118 

Arguing exceptions, what al- 
lowed thereon, 169 
Arms, ſerjeant at, 18 
Arreſt in court diſcharged, 203 
| Arreſt 


% 


The 

Articles, marriage ones, diffe- 
rence between ſettlements | 

thereon before and after mar- 


riage, Page 237 
nat ſigned, and no co- 


venant to pay, eduity will not 
242 
when to be ſpecifically . 


execute, 


executed, 245 
where marriage ones 
are not executed, the iſſue 


may convey on valuable con- 


ſideration, — 2 
marriage, where not to 
be executed, tho' minutes of 


them reduced to writing, 256] . 


what is a ſatisfaction of 
them, 327 
Aſſets muſt be ſet forth in fre 
by the executors, if the court 


thinks proper, 179 
not to be diſcovered to 
" _— 179 


maſhalled for legatees 


perſonal, 


bond paid by the heir before 
judgment, 


follow them, 


fund, 331 
Aſſignee of a perſon making a 


defective conveyance, how | 


far he ſhall be obliged to 
make it good, 228 


Aſſignment of a leaſe when | 
29601 


fraudulent, 
2 


* 
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| 
in the ſame manner as for | 
ſimple contract creditors, 307 
not at all for volunteers, 308 
in favour of heirs, 308, 300 
liable to a 


300 
how far creditors may 
319 
failing, legatee muſt re- 


Attachment made ufe of, Page 18 
- when it iſſues, 31, 34» 

70, 191 

with proclamation, 35> 

71 


- againſt peers condem- 
ned in Queen * 


time, 


has two returns, 70 
not returning it makes 
ſherif liable to an amercia- 
EN, | 70 
= obſervations on it, 72 
door cannot be broke 
| open to execute it, and why, 


4 
and capias, their affe. 
rence, 82 
its form, $2 
iſſues upon refuſing to 
pay colts on being ſerved with 
the ſubpoena, which are ab 
ways made payable to the 
perſon who ſerves it, 102 
- colts of one not execu- 


ted, 


iſſues upon witneſſes not 
appearing on ſubpœna upon 
a commiſſion, 129 
for the non-perfor- 
mance of a decree not bail- 
able, 191 
iſſues upon the breach 
of an injunction, 199 
iſſues againſt an infant 
for not appearing, if not a 
peer of the realm, 205 
for ſpeaking opprobri- 
ous language of thecourt,212. 
for abuſing a perſon ſerving 


the proceſs of the court, 212 
„A4 3 


102 


The 


kund at law, when ſervice 
of ſubpœna on defendants 
will be good, Page 214 


— or counſel, notice to 


them will affect purchaſers, 


299 
Attornment, motion for it, 80 


* 
AG petty, what makes 
it, 14 
Bail, the defendant to give bail 
three days after the libel came 
in, 22 
w——— not allowable on an at- 


B 


tachment for the not perfor- | 


ming a decree, 


191 


Bankrupts and ideots are an ex- 


ception to the general rule 


in regard to the great ſeal, 


167 * 


Bargains made with heirs, 291 
Baronage ancient, the power of 


judicature reſerved to them, 8 
Baron and feme, in a ſuit a- 


gainſt them, if baron dies, 
plaintiff muſt revive, 
when he need not re- 
anticlcs to ſell his wife 8 
lands to B. B. may file his 
bill againſt him, and his wife 
if ſhe conſents, for execution, 
but not againſt the baron 


only, 245 
and wife's father agree 


vive, 


1751. 


| 


] . 


to ſettle each 1500 J. on the | 


marriage, remainder to the 
baron's right heirs, who dies 
without iNue, who ſhall have 


the money, 246. otherwiſe | 
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where the with is admini- 
ſtratrix, and the covenant 
for her benefit, Page 246 
Baron, after his death when his 
brother {hall have the portion, 


24 
when his debts ſhall be 
paid out of his wife's ſeparate 
maintenance, 253 
— if he creates a term to 

diſappoint dower without no- 
tice to the wife, it is fraudu- 

bt, 256 
and feme's intereſts go- 
verned by ſame rules as at 
law, 1 
may diſpoſe of all his 
wife's real chattles, except, 
Sc. 276, 277 
ſecond ſhall * a term 
ſettled on his wife on ker firſt 
marriage, 279 
may diſpoſe of a reſul- 
ting truſt of a term in his 
wife, and good, 281 
cannot be affected by 
his wife's conveyance of her 
own eſtate before marriage, 
unleſs privy thereto, 292 
{hall have a legacy left 
to his wiſetho” ſeparated from 
hom, unleſs, &c. 332 
and feme accounted as. . 
one perſon, 333 
where anſwerable for 
the wife's devaſtavit, and 
where not, 335 


Barones majores, and minores, 
their diſtinction, 4 
Benefit Lov binds the act of an 


161 
Barons 
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Barons wars, 3. break the 
power of the juſticier into 


| ſeveral courts, Page 8 
Baronies, 
Bill, ours the ſame as the cano- 
niſt lidel, 4 
crols, ſame as canoniits 
reconventio, | 46 
. none after publication, 
47 
of interpleader, its uſe | 
and effect, 47 | 
how to proceed there- 
on, 48 
met he before decree, | 
48 
muſt be diſmifled where 
the tertius mtervemens is made | 
defendant, 48 | 
ad ſectam, when it may 
be amended 49 


- when affidavit neceſ- 

fary to be annexed to it, 51 

when unneceſſary, 52 

when it may be demur- | 

red to, | 53 

relief of, when it mw 
be demurred to, 


= originally what, 2 
— . when pre- 


per, 


| 9 1 
the court anciently pe 
ruſed it, 91 


the commiſſion taken away, 
92 


= 1 it may be amend- | 


when not, 83 
Ti 

facts in it muſt be the 

ground of the 1 intetrogatories, . 


tenor of it going with 


ed without colts, 107 


Bill original, and amended, 
all one, Page 108 
amended, how to be 
drawn, 108 
ſupplemental, when 
and how obtained, 108 
— ſeldom refuſed in mat- 
ters of account, 109 
when it will be diſmiſ- 
ſed for want of proſecution, 
IIO, 112, 114, 152. when 
not, III 
| cannot be diſmiſſed 
without producing an affida- 
vit of the ſervice of the fub- 
7 to hear judgment, 157 


| diſmiſſed with coſts for want 
af proper parties at the hear- 


ing, | 157 
of revivor, who is, and 


who is not intitled to it, 172 


original muſt be brought 


by an affignee or deviſee, 173 
of revivor requires no 


anſwer, | 


exhibited, or a revival at 
feme plaintiff's election, 175 
of revivor, or ſubpeena 
- facuas, - when proper, 


pray if demand be perſonal, 
178 

of revivor not for coſts 
only, 5 — —_ 
— diſcovery, where not 
allowable, unleſs, Sc. 192 


. Bill 


where plaintiffs will be 


173 
what good cauſe of de- 
murrer to it, 173 
— new one, when to be 


"FT -- 


of reviver, what it muſt _ 
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| Bill of review, when neceſſary, | 
184. cannot be filed with- | 


out leave of the court, 165. 


parties will be obliged to ob- | 
ſerve the terms impoſed upon | 


them by the court, upon 
leave being granted, Page 185 


— of review, depoſit there- | | 
on how much, 186. nothing 


can be examined upon it that 
was in iſſue in the original 
cauſe, 186. no ſecond bill, 
and why, 186. who is inti- 
fled to the bill, 186 .where it 
cannot be brought, 186 
uben affidavit to it ne- 
ceſſary, 219 
ſor a ſpecific execution 


of an agreement proper in 
220, 221 


equity, 


for diſcovery, when 


prayer af it ſhall not be gran- | 
a. 182 | 


of review cannot be 
brought before deeds are de- 


livered up if decreed, and | 
187 | 
of review, its office, | 

187. when affidayit neceſ- 


why, 


ſary thereto, 187, generally 
demurred tg, 


— of diſcovery, no elec- 
tion thereon, 


groſs ong, when it may 


| be filed, and a perpetual in- 


junction thereon, 202 
| ——— being reported ſcanda- 


| Jous, full coſts allawegd, 209 
w——— of reyivor, how to be 


drawn, 210 


w—— when ſecurity 40 an- 


187 | 


ſwer coſts muſt be given on 


filing it, Page 213 
Bill, ours as canoniſts 
lidel. 218 
uben two diſtinct ones 
may be grounded on the ſame 
ſubpœna, 218 
interrogatoĩes muſt ariſe 

from the facts in the body of 
it, 218 


— i merely * damages, 
the remedy is at law, 219. 
but if any fraud appears, it 
will be retained, 219 
—— will be retained, if an- 
ſwered when it ought to have 
been demurred to, 220 
——-—- original one muſt be 
brought an ſetting forth a 
parol agreement, 25] 
Body, defendant's, when taken 
in execution, — * 
and label of ſubpœena 
not agreeing, no good ſervice, 
and no contempt not to ap- 

pear to it, | 40 
of ſubpcena to be re- 
| ſerved for the laſt — 


may be left at defen 
” as s houſe, 


anly againſt the perſon, but 
after judgment, againſt the 
eſtate, 228 
— given to perform co- 
venants will be ſpecifically 
decreed, 255 
— — and covenants not ne- 
2 obtained by fraud, 


and aſſigned without 2 


Bond, its original ſecurity is 
201 
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; ſhall not intitle the 
to recover them, Page 286 
Bonds, if the obligee of one 


aſſigns it over to 4. the 
obligor ſhall not pay it over 


again, but the aſſignor is 
liable on his covenants, 286 
— — Where 2 joint one was 
_ aſſigned as a collateral ſecuri- 
ty, and one of the co-obligors 
had paid the money by a third 
hand without a releaſe, the 


other co-obligor ſhall not pay | 


it over again, 289, 290. 
otherwiſe if the bond was 


aſſigned for value before pay- | 


ment, and the obligor cannot 


plead payment at law, 289, 


290. but if he can plead pay- 


ment at law, aſſignee is not | 
291 | 


relievable in equity, 
| where given as a colla- 
nes ſecurity for performance 
of articles, it ſhall affect 
the lands no farther than the 


ſum in the bond, tho' the ar- 


ticles are not complied with, 


289 | 


debts are equal, on lands being 
deviſed for payment of them, 


316 
———— debts ſubjected to a vo- 
Iluntary deviſe, 316 


creditor, where he has 
run away with the perſonal 


eſtace, the court will order 


the bond to be aſſigned to 
truſtees to ſue the heir pro 
tanto for the benefit of the 
imple contract ereditors, 306 


alſignee | Breach of injunction cauſe ſor 


and ſimple contract 


| an attachment, Page 199 
of a decree, proceſs 


on, and why, 171 
Breaches of — 198 
Brevium officina, what, 9 
Burgage tenure, = 


| & | 
YANON law, by it and 
cours, defendant's appear- 
ace obliges him to anſwer 
as many bills of the ſame 
plaintiff as he ſhall file, but 
of no vue ES 


given, 


—— law, 8 to 4 


and civil law, revival 
of proceedings by them, how, 
when, and againſt whom, 
| 23 2 
and civil law, an in- 
terlocutory ſentence thereby, 
what, | I 2 
| Canoniſts libel, what _—_ 


fan, 
__ anſwer it, 44 
— - their reconventio, What, 


—— and civilians excep- 
tions ſame as out pleas 64 
libel, our bill like it, 218 


difference, 82 
Caveat neceſſaty on re- hraring. 
163 

Cauſe, how zcſtored again into 
Aa 3 the 


ought to be ſhortened there- 


thrice cited by it, 32 


Chia and attachment, their 


= — - 


— 
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the paper, Page 159 tail to dock the intail after 
Cauſe, adjournment of it over, the death of the tenant for 
158. where not, 159] life, N ALF 
A Where it ſhal} be ſtruck | Charges of a ſubpœna, 40 
out of the paper, 162 — of witneſſes, 118 
—— cannot be revived in | Charity, where any thing is 
part, 174] given to one, and none ap- 


—— croſs ones, how revi- 
ved, 


— of a party in contempt 


cannot be heard til] he has | 


cleared rt, 216 


——— when to be ſet down 
for hearing, r50 


Certificate and affidavit, what 


neceſſary to make an order 
abſolute on a decree ni, 156 
Chancery had originally a four 
= uſe, 9. its ſecond office, 

11. third, 13 
perſons drawn into it 
by falſe ſuggeſtions, recove- 
red mm, 
maſters in, Why 
pointed, | 


A uben i: it ufed — | 


fubpeægna, 
—nange of it for ſub- 


_ peena's returnable immediate- | 
* by, not fo great as that of the 


43 


- Exchequer, and why, 
129 


never adjourns, 


183 
— — * from it to the 


lords is upon * petition, 


190 
— What coſts allowed | 
there, 206 


— Will oblige the iſſue i in 


no ſentence definitive 
there tilt ſigned and inrolled, 


174 


17 


Circuit, the ancient one round 


pointed, or à fuperſtitious 
one, the king appoints, 340 
— conſtruction of 43 El. 

in favour of it, 340 
Charter, great one confirmed, 


4 
Chofe 1 in altion not aſſignable at 
law as in equity, 173 


Chriſtmas occaſioned one of the 


vacations, 


38 


the court was ten miles, 


89 


Circumſtances of the caſe, 


ground work of decrees, 164 
Citations made ufe of among 

the Romans, 20 
twofold, verbal, or by 
meſſenger, 
error in the chriſtian or 
furname fatal, 2 
may de returnable on 
an holiday, 28 
may be ſerved on a 
Sunder, 29, innotes, 
may be ſerved at de- 
fendant's houfe as well as 
perſonally, 29 
what time defendant 
has to appear to it. 29 
— no real one in civil 
cauſes among the canoniſts, 


33 
— a, what they are, 35 


Civil 


- + 


The 


Civil old law, when to appear 
by ity 
Civil law, form of anſwer init,q0 
— in it, what, 
108 
5 Clerk of the crown, what writs 
are made out by him, | 
of the hanaper, his 


duty, 


in court committed for 
miſbdehaviour, 
—— —— fix, anſwer muſt be 
ſigned by him, before it can 
be read, 155 
in court muſt be ſerved 
with order of revival, 178 


without the uſual affidavit, 
will be good, 214 


in court's houfe, notices | 


of motion left there not good 
ſervice of them, 99 
— — — or ſolicitor, if com- 
mitted for male practice, 


what he muſt do in order to | 


be diſcharzed, 201 
Client cannot be ordered to 
ay his ſolicitor's bill, 

taxed, but muſt take his re- 


medy at law, 207. unleſs 


taxed on the client's appli- 
cation, 207 


Code, what new regulations | 


were brought in by it, 88 
Commilien of rebellion, 18, 


13» T1» 79 


to take an anſwer in 
the country, not to be gran- 


Page 29 | 


3 | 
in court, where ſervice | - 


of ſubpœna on him good, 41 


143 | 


= in court, when the ſer- 
vice of a ſubpoena on him, 


tho? | 


| 


T A 1 1. 


ted to the party, who is ſer- 

ved with proceſs in town, 

tho” he altogether reſides in 

the country, Page 43 
Commiſſion of rebellion, houſes 

may be broke open to exe- 

cute it, and why, #76 
iſſues to commiſſioners, 
and why, 76 
why ſerjeant at arms is 
the next proceſs, 


tion 1 ſerjeant at arms, 97 
to anſwer, plea or de- 
murrer, cannot be returned 
thereon, 93 
plea of outlawry may 
de put in without one, 93 
what notice neceſſary 
for the execution of it, 93 
A when plaintiff had one 

ex vs 122, 123 
rejoinder in, in four 
| days how obtained, 123 
at the opening of it, 
the interrogatories are to be 
exhibited, 126 
when plaintiff not in- 
titled to the carriage of it, 


127, 130 
when loſt, and when 

not, unleſs, Sc. 129, 190 
———— words of it, 130 


———— Þ — When defendant is in- 


titled to a new one, and the 
carriage of it, and when not, 
130 

—— what affidavit neceſ- 
ſary to obtain a new one, 131 
new one muſt be at do- 
Aa 4 fendant's 


always produced on mo- 


| 
| 


. to examine wit- 


— 2s a0; 19 adjourn, 
3 127 | 


The 


Page 131 


Commiſſion, fourteen days no- 


tice muſt be given of exe | 
cuting it, 125, 135 


cannot be executed in | 


term time, unleſs, Sc. 135 


duplicate of it, when 
= pol y, 1365 
ben defendant may 

ſue out a new one, and have 
136 
Commiſſions, how many de- 


the carriage of it, 


fendant may have, on his 
anſwer being inſufficient, and 
what coſts he muſt pay on 


— to examine 3 


method of proceeding there- 


on, 


dom granted, 
when to be made re- 
turnadle, | | 
cannot be executed, un- 
leſs one commiſhoner on each 
fide attends, 


when neceſſary, 
— new one, when it may 
be granted or denied, 138 


former, 138 


neſſes, when appointed, 118. 
muſt be indifferent, 118 


135 


136 
— duplicates of them, | 


136 


5 134 
— duplicates of them ſel- 
135 


- interrogatories thereon | 
_ muſt be the fame as on the | 


x 


| 


| 


each, 92 | 
A uithin what diſtance of | 
town they iſſue, 128, 


143 | - 


a 


TAL i 
fendant's cofts, unleſs, &c. | Commiſſioners, witneſſes to be 


ſummoned by them, Page 
12 
— = & purfuant — 
their commiſſion, 130 
— when and how to be 
examined, I31 
have power to adjourn, 
132 
having proper authori- 
ty, their not having the com- 
miſſion before them, does 
not —_— the depoſitions, 
= 
names, when the _ rt 
will ſtrike them, 135 
when plaintiffs may 
proceed ex parte, 136 
— order to examine de- 
7 fendant as 2 witneſs, muſt be 
produced before them, or at 
the examiner's office, 13g 
where they are upon 
oath not to divulge the de- 
politions before publication, 

: 141 
o abuſing — 
ſerving ſubpœna, incurs it, 


on decree in 2 : 


86 
of 2 clerk i in court, for 
ee | 


of practiſers, for tam- 
pering with, or ſuborning 
witn : 143 
of a witneſs, for not 
attending to de examined, 
145 

Common law, * by it 
| Was 


+. 7 


was to bring in a witneſs to 
atteſt the truth, Page 37 


Commons, taxation always 
granted by them, 7 


Commune concilium regni, what, 3 


Complaint to the court muſt 
128 
121 


be made by affidavit, 
Cancluſio cauſe, what, 
Condition, wherever it is bro- 
ken, for which a com- 
penſation can be made, equi- 


ty will relieve xn" the 
forfeiture, 


Contemnor, not to be heard 


till he has cleared his con- 
| 102 
Conſeſſion, what deemed an | 


tempt, 


implied one, 36 
Contempt, defendant muſt clear 
it before he can be heard, 33 


= ſubpœna, one, 34 


ast appearing to an ir- 
40 


regular ſubpœna, none, 
deprives a perſon of a 
commiſſion to anſwer, unleſs 
on motion, and proper affi- 
ohh 


ſheriff cannot 
open doors, or enter freehold, 
to execute its proceſs, and 
why, 


in witneſſes not ap- 


pearing on a ſubpœna upon | 


a commiſſion, for which an | 
attachment iſſues, 129 


{ parties A, be heard, 216 
| Conteftatio tis, what, 45 
what cloſes it, 115 


Conteſtation of the anſwer is 


the replication, 


113 


338, 329 | 


neglecting to appear on 


71 
break | 


75] 


muſt be cleared before | 
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Conteſting the ſuit, what, Page22 
Contribution, how decreed, 333 
Conveyance, how far the aſ- 
ſignee of a perfon, making a 
defecting one, ſhall be obliged 
to make it good, 228 
- where a defeftive one 
cannot be made good, 239 
| Conveyances, defective ones, in 
what caſes the heir and heir 
in tail ſhall make them good, 
221. when a ſecond defeftive 
one ſhall os perfected by a 


ſon, 32 
by a woman before 
| marriage, | | 292 


voluntary ones, 293. 
where there are two volun- 
tary ones the laſt ſhall take 
place, 287 
Copy of ſubpoena, or the writ 
| itſelf, muſt be left with de- 
fendant to enforce his appear- 
ance, 40. Note; leaving copy of 
ſubpaena with defendant, * 
be underſtcod of the Exchequer 
practice only, not Chancery. 


a 


ſupplied in equity, 226. not 
within the ſtatute az dons, 226 
Copies of interrogatories not 
allowed, 117 
Corporeal goods, when decreed 
on ſentence given, 25 
Coſts, none, unleſs the fats 
pexna be ſerved, 39 
—— when defendant is diſ- 
_ Charged with them, 68 
what defendant is to pay 
on each commiſſion, when his 
anſwer is inſufficient, 92 
| _ Colts 


| 


$ 


| Copyhold eſtate, ſurrender of it 


The 
Coſts on pleas being allowed 
or over- ruled, 


of report before hearing 
are 158. after 25 5. 


in a country one 50s. 101 
i ſubpœna for them mult 
be ſerved perſonally, 101 


—vot being paid on ſer- 


vice of ſubpœna for them, 
attachment iſſues, 102. they 


are always payable to the | 
perſon who ſerves the ſub- 


peena, 102 
| of attachment not exe- 
cuted, 102 


tod ſufficient, plaintiffs pay 
like coſts defendant would in 


caſe anſwer was reported in- 


ſufficient, 103 
when bill may bo a- 
mended without, 107 


ment of bill, otherwiſe irre- 
gular, 108 
defendant intitled to 
them, if ſubpcena to rejoin 


be ſued out before replication 


fled, 720 


muſt be paid by defendant, 


when anſwer is repor- 


Page 94 


102 
— of an inſufficient an- 
. in a town cauſe is 4059. 


muſt be paid on amend- | 


for a new commiſſion | 


Ws 


| ——— of the day upon ſhew- | 


ing cauſe, why a decree ſhould 


not paſs againſt a defendant, | 


muſt be paid by him on being 
taxed, & c. 156 
. where plaintiff's bill 


Vill be diſmiſt with them, 


1 A B L. © 


for want of proper parties at 


the hearing, Page 157 
Coſts only, no bill of revivor 
for them, 181 


—— full allowed, on bill 
being reported ſcandalous, 
209 

——— when ſecurity to an- 
ſwer them mult be 1 on 
filing bill. 213 
ſha} he muy by FEE. 
204 

if (cy are directed to 
be paid out of n real or truſt 
eſtate, the pe:ion is not li- 
able, 405 
how allowed in chan- 
cery, 206. how in the ex- 
chequer, | 
no exceptions to be 
taken to the taxing them, 


any, 


205 
— owed on ſcandals and 
impertinencies, % WoJÞ 


on ſcandalous bills, to 

be paid by the council who 

ſigned them, 211 
c= muſt prepare and ſign 

exceptions, 166 
to pay the coſts on im- 
pertinent bills out of his own 
pocket, | 211 
County courts, their decline, 1 
Covenants being perſonal, the 


ly damages at law, but equity 
decrees the thing itſelf, 235, 
3 

Court, the king's own, what it 
| conſiſted of, 


Cour: 


206 


covenantee could recover on- 


3 


The 


———— day, ſubpœna muſt be 


returnable on one, 


for ſubpoena returnable im- 


mediately, greater than the 


cChancery, and why, 43 
—— of exchequer, its range, 
0 90 

—— anciently peruſed the 
bill, | 91 
not fond of expediting 
cauſes to an hearing, and 
why, 133. when it will do 
it, 134 
will 4. executors to 
fot 1 aſſets in ſpecie, if 
5 requiſite, 179 
leave of it neceſſary to 
| file a bill of review, 185. 
will oblige party to perform 
the terms impoſed on him, 


upon its granting leave, 185 | 
may diſpenſe with the | 


performance of any part of 
their — 
arreſt in it, diſcharged, 
2 nl 

opprobeious language 
ſpoke of it, cauſe for attach- 
ment, 212. and alſo abuſing 
perſon ſerving its proceſs,212. 
party's own affidavit is ſuf- 
ficient ground for it, 212. but 


does not — * peers, 
212 | 


cannot oblige executors 
to give Sy, and why, 
179 

very cautions of de- 


28 | 


of exchequer, its range | 


188 


TABLE 
Court of equity, when erected, | 
Page 14 | 


priving a man of his liberty, 
Page 200 
Court cannot order a client to 
pay his folicitor his bill tho” 
taxed, but muſt take his re- 
medy at law, 207. unlefs 
taxed on the client's applica- 
tion, — 7 
bound to take care of 
the intereſt of all infants, 213 
where it will order a 
party to be clofe confined, 
216 
of equity, bound by the 
— de donis, 225 
Courts of juſtice, their divifion, 
i 
Credit of witneſſes, how exami- 
ned to, 147. ſeldom done, 148 
. Creditors, judgment ones on 
bond debts ſhall extend the 
lands in the hands of a vo- 
lunteer, but not judgment 
ones on notes of hand, 293 


ones ſhall not be affected by 
a voluntary deed, 298 
bond ones are prefer- _ 

red to legatees by 3 and 4 
Will. & Aar. c. 14. ſeck. 4. 
317 
hw far they may fol- 
low aflets, 319 


| Croſs interrogatories, what, 24 


bill, ours ſame as the 
canoniſts reconventio, 46 
| cannot be Exhibited af- 
ter publication, 47 
when it may be filed, 


and a perpetual njun tion | 
202 


Croſs 


thereon, 


even ſimple contra 
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| Croſs eauſes, how revived, Page 
174 
Cuſtody men in, ſequeſtration 


againſt them before ſubpeena, | 
18 


* 


1 
Amages given to perſons 


drawn into chancery by | 


falſe ſuggeſtions, 27 


without any fraud, the re- 


medy 1s at aw, otherwiſe | 


not, | 219 
Debts tha: to the wife, when 


they ſhall not ſurvive to her, | - 
| tho! not diſpoſed of by the | 


huſband, 343,344 
————— to be paid out of the 
perſonal eſtate, tho an execu- 


tor be appointed, 313 


propriated for the payment of 
them, 316 
lands deviſed for the 
payment of them when diſ- 

327 


diſcharge, 283 


| Declinatory exceptions, 


only, 


pleaded when it need 
not be ſworn to, 
Decretum primum, what, 33, 35 


muſt be actually in | 
3 before he can be heard, it 
ordered to be committed, 217 


if bill be for them only, | 


and legacies, lands ap- | 


what a purchaſer muſt | 


when not barred by 
| the ſtatute of limitations, 332 
Decline of the county courts, 1 | 
50 

when it cannot be ob- | = 
_ tained, but a ſequeſtration | 
39] 


56 


| Decretum ſecundum, what, Page 


33» 35 
Decree after it was a 


— they formerly proceeded, 
84 


the modern method, 85 5 
either in rem or * 


nam, | 
binds all who a in 
any n. 5 NT 86 
| in perſommam, defendant 
may be committed thereon, 
wy 
when to be revived by 
feire facias, when by bill of 


revivor, 87 
equal to a Judgment at 
| law, 87 


when it may be revived 
againſt the heir at law, tho' 
defendant dies, 87 
cannot be made upor 
the plaintiff's oath, only 
againſt the defendants, 139 
niſi, what affidavit and 
certificate neceſſary thereon, 
156 
if defendant ſhews cauſe 
why it ſhould not paſs againſt 
him, he muſt pay the coſts of 
the day to be taxed, &c. 156 
to one made during an 
infant's minority, may be 
put in a new anſwer, and 
made a new defence, 6 months 
after his coming of age, 160 


| 


and orders, rule for 
entring them, 163 


what time party has 
| | to 


The 


notice of it, Page 163 
Decree depends on the circum- 
ſtance of the caſe, 164 


— and report, when writ | 


of execution of it is to be 
made out, | 170 
obtained againſt the an- 
ceſtor, when it cannot be car- 
' ried into execution againſt 


the heir, 180. where it can- | 


not be controverted, 181 
performance of it may 


be diſpenſed with by the | 


court, — mou 
attachment for not per- 
forming it not bailiable, 191 
jſor the ſpecific perfor- 
mance of an agreement, 220, 
” as 
— = proceſs on breach there- 


of qught to be ſhorrned, and 
why, | 


no prefixt time to ſhew | 
| cauſe why it ſhould not be 

abſolute, 
where the parties will 
be ordered to attend, de die 


in diem, the maſter to ſperd 


his report after it, 165 
— ancient rule of ſerving 


it, 165. good, and why, 165 


matt be ſigned and in- 3 


rolled before writ of execu- 
tion of it will be allowed, 


165, 171 
party being ſerved 


"wh the writ of the execu-. | 
tion of it, does not attend to | 
be examined, it is a motion 
of courſe to have him com- 

160 


mitted, 


171 


155 | 


» 


1 4 . 
to apply for a re-hearing after | 


Decree, proceedings af er it is 

pronounced, Page 184 
order to inroll it uu 
pro tunc, ſhould always be 
Ju and entered, and why, 


| 189 
it, | 200 

Dedimus, when granted, 89 

what return it ought to 

have, | 89 


Defence, infant may cds a new 
one to a decree obtained du- 

ring his minority, fix months 

after he comes of age, .160 
when a feme covert 
may make one to a bill filed 
againſt her and her huſband 
during coverture, after his 
death, 161 
Definitive ſentence, what, 183 
Demand, if perſonal, what bill 

of revivor muſt pray, 178 
Demeſne lands, | 5 
Demurrer, when to the relief 


of a dill, 51 
. when not, 63 
and plea cannot be put 

in > 64 


what a good cauſe for 
it to a bill of revivor, 173 
not to be to a 
Gi Jones 174 | 
review, 187. of 
its being allowed, 387. cn 
arguing, prevailing party takes 
back the 50 J. depoſit, 189 
—— inſtead of anſwer, cauſe 
for — the bill, 
Demurrers, 


5 
De- 


220 


* 


The 
Demurrers, when they may be 

put in to bills, Page 53 
for want of proper 
parties, 


| — 163 
on exceptions, 169 
on a a bill of review, 
how much, 186 
— of 501. always taken 
back on arguing the demur- 


rer by the prevailing party, 
| | — 129 
Depoſitions, what uſeleſs, 117 


were kept ſecret till 
publication, 117 


meſſenger to 
whence the commiſſion iſſued, 

1 28 
—— not to be impeached, 


becauſe the commiſſion was 


not before the commithoners, | 


132 
on a bill to perpetuate | 


the teſtimony of witneſſes, 
= be uſed at law, 140 
de bene eſſe, 140 
when to be publiſhed, 
140. how to obtain an order 


for it, 141. the ſame on de- | 
| fendant's being beyond fea, | 
| 141 


where the 


commiſ— 


ſioners are upon oath not to 


divulge them beſore publica- 
tion, 141 


— not to be publiſhed till | 


publication be duly _ 


to be ſent by a ſpecial 


that court, | 


54 
Depoſit, what to be made on a | 


Deviſe of 20 l. to bind one ap- 


en can rech be 
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read, not to be ſupprefied, | 
Page 150 

| Deppſitions, motion of courſe ta 
refer them to a maſter, 148 
cauſes for ſuppreſſing 
them, | 149 
Deviſe af lands, and teſtator 
mortgages afterwards, it is a 
revocation pro tanto only, 182 
of perſonal eſtate to 
truſtees to buy land in pur- 
ſuance of marriage articles, 
to leave a wife 1001, per ann, 
and thereby ſettles it on a 
nephew ſubject thereto, he 
ſhall be decreed the perſonal 
eſtate at his election, but the 
widow {hall not pay taxes for 
the 100 fl. per ann. 257 
deviſe of lands after 
payment of debts and legacies 
to the heir, the truſtees em- 
bezzle, yet the heir ſhall not 
have the lands till the debts 
and legacies are paid, 327 
of lands over after pay- 
ment of debts and legacies, 
they muſt be firſt paid, 327 
that debts, legacies, and 
funeral expences ſhall be paid, 
and the 
ſhort, the real ſhall be liable, 

5 2 

Deviſee or aſſignee, muſt * 
an original bill, 173 


prentice, if he dies before he 

is bound, his excutor or ad- 

miniſtrator ſhall have it, 341 

Deviſe over, where marriage is 

reſtrained without it, 33 7 
le 


perſonal eftate falls 


„„ 


Deviſe of a real eſtate to an 
heir at law, who is made 
executor, 


- ſhall be paid out of the real, 


Page 314 | 


Deviſee of lands in remainder, 


upon condition to pay ſeveral | 


ſums of money at a ſtated 
time, may cut down tim- 
ber for that purpoſe during 
the life of a jointreſs, 338 


Deviſe of lands to executors for | 
payment of debts, intitles 


all debts to be paid equal: 
gradu, 318 
. — of black acre, which is 

"in mortgage to another, or 


the value — it, the deviſee |. 


ſhall have black acre clear, 
if there are „ 342 


nal eſtate in tail, 


rity, he may diſpoſe of this 
at fourteen, 3322. 334 
—— of rent out ot aà term 
ſhall continue during the 


whole term, tho' no eſtate 


is mentioned, 334 


Devotion occaſioned one of the 
vacations, 


pearance, what, 
Difference between the patron 
and orator, 25 


Dilatories, where the defendant 


is cut off from them all, 
— muſt be avoided 


26 


in 
| pleading or demurring, 92 
Dilatory exceptions, 50 


if the perſonal 
eſtate falls ſhort, the legacies 


to a ſon of a perſo- 
remainder 
over, if he dies in his mino- | 


38 
Dies perendinus, or day of ap- 


30 


Diſtribution, 


| Diſtovery of aſſets not to be 


made to ſtrangers, Page 179 
bill of, where not al- 
lowable, unleſs, Sc. 182 
when plaintiff is not 
| intitled to it, 182 
no election on a bill 
for it, mor 
Diſmiſſion of bill muſt be where 
the tertrus mterventens is made 
a party, 48 
of bill, when for want 
"af proſecution, SS: W 
114, 152. when not, III 
of bill cannot be with- 
out affidavit of ſervice of the 
| ſubpeena to hear judgment, 
157 

of plaintiff's bill with 
coſts at the hearing, ſor want 

of proper parties, in what 
caſes, „ 
upon an interlocutory 
order, not pleadable, 201 
Diſtinction between the Barnes | 
maj ores and minores, 4 
how made in 
333 


chancery, 


Diviſion of the courts of juſtice, 


by 
Denatio canſa mortis is a gift 
in præſenti, which takes effect 
after the donor's death, if, 
after ſuch donation of a 
ſum of money, there be a 
written will, which gives the 

_ ſame or a greater ſum, it 
will go in ſatisfaction, 
Dower, terms to prevent it, 
e 

Dower, 


Dower, a truſt term created for 
another purpoſe, ſhall not be 
ſet up againſt the wife s, Page 

266 | 

not to be of a truſt 
"allows, 267 
vice is not to be de- 
fleated of it by the fraud of 
her huſband, 

Duplicates of commiſſions ſel- 
dom granted, 

v when neceſſary, 136 

Duty, when payable at a cer- 


| tain = place, now to proceed, 


171 
nies 3 how 


| maſter wal order the pay- | 
5 


ment, 


E. 


vance of Whitſuntide, 38 
Edictum primum, ſecundum & pe- 

remptorium, when to be gran- 
ted, 
Edward the firſt, in his reign 


they begun to keep cloſe to 
the form of the regiſter, 19 


tiff, either to file a new bill 
or revive, 
ingsthereon, 200 


if the plaintiff elects to pro- 


267 | | 


- TIS | 


\ASTER vacation was | 
appointed for the obſer- | 


Flection, when in feme plain- | 


175 


ceed at law, his bill is diſ- 


unleſs the action at law 


and ſuit in equity be for one 


and the ſame thing, 201 
not allowed on a bill of 
diſcovery, 20 

| Elegit, 87 


201 


— 
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| Engliſh juriſdiction, original of 
it in the court of chancery, 


Page 19 

Entring decrees and orders, 
| _ rules for it, 168 

my court of, when erected, 

14 


— 8 not barred by 
judgments „ 6 
rule of evidence there 
fame as at law, 147 
- a rule there, that the 
heir ſhall not be bound down 
by one ſingle trial, 164 
choſe in action, aſſign- 
able in it, tho! not at law, 
173 
when the ſame remedy 
at * as relief in equity, 
what is to be done, 220 
will decree the ſpecific 
| performance. of an agreement, 
r 
court of, bound by the 
Fn de das, 225 
will ſupply the ſurren- 
der of a copyhold eſtate, 226 
Error in the chriſtian or ſur- 
name in the citation, fatal, 
27 
Eſtate, copyhold, ſurrender of 
it ſupplied in equity, 226 
original ſecurity of a 
bond is not againſt it, but 
againſt the perſon only, till 


| 
| 


8 


after judgment, 228 
perſonal, how applied 
in caſe of the real, 310 


Evidence, rule of it ſame in 
equity as at law, 147 


| | Evi- 
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Evideaee parol, ſince the ſtatute Examiner's office, when the 


| of frauds and perjuries, is] whole ſet of interrogtories 
not admitted to alter a will, nnr Page 
Page 294 133 
— patol, cannot over- | Examiner's office, order to exa- 
- throw ea will, 3361 mine defendant as a witneſs, 
Examinations pro intereſſe ſuo, | muſt be produced there, or 
when neceſſary, 80 before the commiſſioners, 1392 
— — of a witneſs in town, ———= cath, & F 42 


how to be, 143] 

croſs, bow, 144| te 143 

— of a witneſs, when it | Exceptant muſt depoſit 51. I04 
cannot be without leave of | Exceptions produced before the 


office, how far it ex- 


the court, B pretor, 24 
ol witneſles credit, 147. bow long defendant has 
feldom done, 148 | to put them in, I .. 


of witneſſes anciently | Exceptions, 50 
by the judges of the court, 117 among the civilians and 


——— examinations of wit- | canonitts ſame as our pleas, 
neſſes anciently by the ma- 64, 96 
ſters in chancery, 91— to defendant's anſwer; 

— to perpetuate their teſti what time is allowed to put 
mony, 118| them in, 95. they are put 


—— in perpetuam rei mamo- in on motion, 95. what time 
riam in meliori formd, 119 to anfwer them, 
how formerly, 125 | — — to anſwers, their ori- 


Examining witneſſes in town, |. gine, | 96 
what notice neceflary, and | to anſwers, muſt be 

to whom, 125 filed Ga ſame term or vaca- 

Examination of witneſſes muſt | tion as the anſwers are put 

be ano actu if poſſible, 127 in, 96 

the manner of it, 128 ——— if they do not come in 


— of either party, when | in time, plaintjff may move, 
it fhall not be, unleſs, &c. | that defendant may receive 
and why, 131 them, 97 

— of a commiſſioner, when, and how to be 
when, and how it may be, 5 referred to a maſter, 98 

131, 1381 to maſter's report muſt 

——vuneſſes, method of be ſigned by counſel, oz 

proceeding on the commiſ- what, defendant i 
ſion, . 134 3 b 6 _— 


: : p 
1 — — — 08 


þ 
; 
; 


The 
- anſwer, 105. when court will 
make defendant anſwer them, 


ſigned by counſel, 


allowed on arguing them, 
| mY 1 1 


| raxing of coſts, 206 
ten ſhillings to be paid 
for' every one that is over- 


ruled, beſides the 5 J. depoſit, | 


Exchequer, when to appear to 


' a ſubpaena returnable imme- | 
_ .  diately, or on a common re- 
turn in that court, 32 
| when defendant was | 


four days to appear 
to a ſubpœna returnable in 


— that — 4] 
by the practice of that | 


court, * of ſuopœna, 


either on huſband or wife, 


good ſervice on both, 41, 42 


_ cery and why 43 
= how the ſheriff i is pro- | 
ceeded againſt there, 711 
its range, 90 


rule there for plaintiff's 
— 


Execu 1 


body taken in, 8 #6 


112 
how coſts allowed there, 

206 
when defendant's | 
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| 


Page 105 | 

Exception muſt be prepared _ 
109 

depoſit thereon, 169. what 


8 10 be taken to the | 


169, 170 
— - being filed, how injunc- | 
tion is diſſolved, 169 


range of it for ſub- 
pœna's returnable immedi- | 


ately, greater than the chan- | 


Execution of a commiſſion, 
what notice neceſſary, Page 
when a decree obtained 
againſt the anceſter cannot be 
carried into execution againſt 
the heir, 180. where it can- 
not be controverted, 181 
writ of, upon a decree 
not allowed till it be ſigned 
and inrolled, 165, 171 
of a power, when to 
be made good, 301 
Executor tho” appointed, per- 
ſonal eſtate ſubject to debts, 
5 minore 42 
— not revive on the in- 
fant's coming of age, 176 
not barred by outlaw- 


1, 54 
— will be obliged to ſet 
forth arreſts in ſpecie, if this 
court fees occaſion, 179 
not obliged to give ſe- 
aa and why, 179 
and adminiſtrators of 
younger children, when they 
are intitled to money raiſed _ 
for them on a marriage ſettle- 
ment, 267, 268 
where they ſhall pay 
decrees obtained againit their 
inteſtates out of their own 
— 300 
deviſe of the reſidue to 
them is only after debts paid, 
11 

and 3 
where creditors may follow 


aſſets diſpoſed of by them ſor 


valuable 


Te TABLE. 
valuable conſideration, Page | 


321 
Executors paying infants legacy 
| to their parents, muſt pay 
them over again, notwith- 
| Randingan acquieſcence, 331 
if they waſte aſſets, the 
| deficiency falls upon the 
Whole, 31 
Exhibits, how to be proved, 141 


voce on a re- hearing, 
Eyre, juſtice in, 
— when appointed, 


F Ailure of Jil, inflence 
201 


Feme 6 when in her 


election either to exhibit a | 
1751 


new bill, or revive, 
when ſhe need not re- 


vive, tho? . ſhe marries, pen- | 


ding the ſuit, 175 | 


Feme fole, need not revive a- | 


gainſt her, upon marrying 
after anſwer, I 


74 
plaintiff's huſband muſt 


revive, 175 
Fine, defendant liable to one, 


upon appearing before the 


ſecond decree, = 
and non- claim, plea 
of, | 


- and recovery, tevant 
in tail and tenant in fee, 
agree to exchange, and the 


iſſue in tail enters, he ſhall | 
be compelled to levy the one | 


and ſuffer the other, 249 
- when the iſſue in tail 


may be proved vivd- 

183 | 
| Frauds and perjuries, ſtatute = 
3 N 


611 


will be compelled to levy one 
after the death of tenant in 
tail, and why, Page 223 
Fleet, whether ag habeas corpus 
will remove apriſoner thence; 
being committed for a con- 
tempt to the court of chan- 
cery, to the Sing $ Bench, 
| 21 
Fraud, if any appears upon : 
bill, tho' it be for da 
only, i it will be retained, 119 


pleaded, 61 


ſtatute of, a parol agree 
ment, if partly executed; not 
within it, 231 
Freehold, ſheriff cannot enter 


it to execute a proceſs of 


— "_ why, 7 „ 
8 OO Ds; when corporeal 
and when moveable, given 

on ſentence, 25 

Great charter confirmed, 4 

Guardian not barred by out- 
lawry, 54 

infant muſt defend by 

him, 205 

— — chancellor is the uni- 

verſal of infants, 

| 34 


| He whether it will 


remove a priſoner from 
the Fleet, being committed 
there for a contempt to the 


court of cha , to the 
Eing's bench, nM 
| Hang- 
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Hanaper clerks, of hs duty, 

Page 10 

Harveſt occaſioned one of the 
vacations, 2 

Hearing, couRt not fond of ex- 


pbediting cauſes to one, 133. 
when it will do it, 134 


publication, always a whole 

. 3 
when cauſe to be ſet 
don for it, > "BO 
— ſubpœna to hear judg- 


ment muſt be ſerved fourteen 
151 


days before it, 
w—— cauſe not to be ſet 

down for it ſame term pub- 
Ucation paſſes, 
e when it may be moved 
for by plaintiff, 152. when 
dy defendant, 


fourteen in country ones, 154 
bow to proceed, if de- 


ſendant does not appear at it, 


154 


be diſmiſſed for want of pto- 
per parties at it, 157. 


—— where a decree obtained | 
_ againſt his anceſtor cannot be |. 
_ carried into execution againſt | 


him, 180. where it cannot be 
controverted, 181 


Heir at law, when decree may 
de revived againſt him, tho” 
defendant dies, 87 
— not to be bound down | 


164 


1 


| by one ſingle trial, 


134 


between and paſſing 


] 


152 


152 
ten days notice neceſ- 
ſary before it in town cauſes, 


e plaintiff bill wil!“ 


| them good, 


> 


Heir at law, and heir in tail, in 
what caſes they (hall make 
Page 221 
at law, equity will not 
aſſiſt a natural daughter a- 
gainſt him, 243, 256 
when the land ſhall not 
go to him, 243 
— was compellable by the 
original inſtitution of the 
court of Chancery, to execute 
the truſts repoſed in his an- 
ceſtor for the benefit of the 
church, 259 
is obliged to provide 
for his brother, 303 
of the m or, the 
| perſonal eſtate ſhall always 
go in eaſe of the real for him, 
except, &c. = 0 - 
where the overplus of 
an eſtate, after payment of 
debts, is deviſed to him, or 
to him and a ſtranger, there 
the perſonal eſtate ſhall not 
go in eaſe of the real, 313. 
fo if the reſidue is deviſed to 
a ſtranger and not to the 
executor, 314. ſo if a ſpe- 
ci ic legacy or certain ſums of 


money, be left to the exe- 

cutor, — ” 
bargains made with 

him, | 291 


Heres factus, and heres natus, 

equally favoured, 312 
| Hilary vacation was appointed 
for the obſervance of Lent, 


38 
Haliday, citation may be re- 


turn 


The TABLE 


turnable on one, 


Page 28 


Houſes, their liberty, 76 
may be broke open 2 | 


execute a commiſſion of re- 
bellion, and why, 
Huſband and wife but as one 


Perſon in a ſubpaena, 40 


— ſervice of a ſubpoena | 


on either, good ſervice on 


| bothy by the practice of the | 


'DEOTS and bankrupts, 

L exceptions to a general rule 

concerning the great ſeal, 167 

Impertinencies and ſcandals, in- 

title parties to coſts, _ _ 207 

what eſteemed 3 
21 


211 


Implied confeſſion, what dem- 


ed ſo, 


36 
Infant may make 2 new de- 


fence and in a new an- 
ſwer fix months after he 
comes of age, to adecree ob- 
1 during his minority, 


1600 


not bound by an act, 
unleGit be for his benefit, 161 
attachment iſſues againſt 
him if nota peer of therealm, 
for not appearing, 205 
— muſt e by guar- 
dian, 205 
— nec en on a le- 


N 


76 


| 


gacy being deviſed to Fs: 


| 


the truſtees or executor | 
inſiſt on Having the fortune 
ſettled, not only againſt her 
huſband, but alfo againſt his 
creditors, Page 275 
Infant, . left to him when 
he comes of age, will not 
bear intereſt before the time 
of payment, unleſs the exe- 
cutor weakens the ſecurity, 


330 
— ſhall have no more than 
common intereſt, 330 


court bovnd to take 
care of their intereſt, 213 
Infants, chancellor their uni- 
verſal guardian, 


341 
Injunction from ſtopping ancient 
"= ED | 193 
to be relieved againſt 
a penalty, 1094 
— to {tay trial, 194 
a perpetual one, 194 
- to ſtay multiplicity of 
uits, 195 


- of diſſolving it, upon 
coming in of the anſwer, 
7 196 
— cauſe ſhewn why it 
ſhould not be diſſolved, 196 
— difference in a motion 
to diſſolve it at the laſt ſeal, 
and in term, 197 
ben a motion of 
courſe to diſſolve it, 197 
— when ſuit is abated 
thereon, 198 
attachment iſſues on 
breach of it, 199 
——— breaches of them, 198 
Bb 33 In- 
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Injunction, perpetual one granted 
on filing a croſs bill, Page 202 
how diſſolved, ON ex- 
ceptions being filed, 196 


——— Where tenant in tail | 


ſhall have it againſt tenant 


for life, 193 
— when tenant for life, 
without im ent of 


waſte, ſhall be hindered from | 


doing it, by it, 39 


m—c {az incumbent ſhall | 


have a perpetual one againſt 
a prior grant of a fraudulent 
avoidance, 285 
Inrollment and ſigning of ſen- 


tence in chancery, neceſlary 


to make it definitive, 183 


Inftance, a memorable one about 
_ enlarging publication, 146 


Inſtruction, office of, -2# 1 


Inſufficiency, when anſwer can- 
not be referred for it, 180 


Jitereſſo ſus, examinations for | 


it when neceſſary, 80 


Intereſt muſt be anſwered from 
one year after the teſtator's 


death, if demanded, upon a 
legacy left to a man of full 


age, 329. if the legatee be | 


an infant, there needs no 


demand, 329 | 
— legacy will not carry 


it, where the legates is not 


to be found, | 330 | 


Intereſt, when legacy carries it 


from a certain day, 330 | 
 —— — when a lega 


it from the death of the teſ- 
tator, 330 
Interlocutory orders need ay 


egacy carries 


be ſlewed to the party, not 
ſerved, Page 40. All inter- 
Jecutory orders muſt be paſſed, 
entered, and ſerved by the pre- 
ſent practice. 

Intereft, ſentence by the canon 
and civil law, what, 182 

Interpleader, dill of, its uſe and 


effect, | 47 
how to proceed there - 
| on, 48 
— muſt be before decree, 
Interrogatories, croſsones, what, 
| . 24 | 
| . muſt ariſe from the 
I facts i ian, , . 


the maſter i in chancery 
| anciently examined witneſſes 
_ thereon, 91 


copies of them 25 al- 


lowed, — "RRP 
to be delivered at the 
opening of the commiſhon, 

126 


— when to be exhibited, 


| i 
1 | 
muſt be the fame as on the 
former, | = By 
—— when the whole ſet of 
them are not to be filed in 
the examiner's office, 138 
. - muſt ariſe from the facts 
in the body of the bill, 218 
Iſſue in tail, decreed in chan- 


cery to dock the intail, after 
the death of the tenant for 


*. | . 
in tail, when compelled 
| tq 


: b 5 


5 


The T A B IL. E. 


 tolevya fine after death of te 


nant in tail, and why, Page 


225 
Iſſue, and remainder man are 
bound, if tenant in tail, of a 
ontracts debts by 

— mort or judgment after 
iſſue born, 227 


Judge = "pm examined wit- 


neſſes, 117 
Judges, by the canon n Jaw when 
none given, 30 | 
Judgment, ſubpeena to hear | 
judgment, miſtakes in it 


cured by the party's appear- 


Juramenta calumnia poſt litem 
conteſtatam, what, Page 22 
Juriſdiction, Engliſh, original of 
it in the court of chancery, 19 


when appointed, 2 
Juſticier, his power broke into 
ſeveral courts * the barons 


n 8 28 3 


V 


ſuit in equity, 56 


ſubpcena to hear it, 

muſt be ſerved fourteen days 
before the hearing, 151 
ſubpœna to hear it, how 
to proceed in cafe defendant 


appears upon being ſerved | 
with it, and how if he does | 
not, 151. how made out, 153 


— · affidavit of the ſervice 


of the ſubpœna to hear it, | 


neceſſary on diſmiſſing plain- | 
tiff's bill, a 
— makes the ſecurity of a 
bond to be againſt the eſtate, 


for till then it only affects the 


perſon, 2 ay 
Judicature, the power of it, 


| reſerved to the ancient ba- 
ronage, 8 | 
Judicial proceſs muſt be return- 


able in term time, or at a 
certain day, 155 


at law, decree equal to | 


3 a 
ING Edward the firſt, 
in his reign they began 
to keep cloſe to the form of 


the regiſter, 3 
King's own court, what it 
conſiſted of, 2 
— dench, whether pri- 
ſoner can be removed thither 
from the Fleet by habeas 
corpus, being committed 
there for a contempt to the 
court ol — 21 3 


2 


pœna not agreeing no 
good ſervice, and no con- 
tempt not to appear, 40 
Label of ſubpœna muſt be ſer- 
ved perſonally, 41, 153 
Land, agreements concerning it 
muſt be in writing, 231 


ancient demeſne, 5 
appropriated for the 


Pay 


| 


| Bb 4 


Jury proceſs, why it could not 
— awarded by the officina 0 | 


Juſtice inſtance of failure of i it, 
. 201 

Is to the ſheriffs, 1 
uſtices in Eyre, 1 


Wars, 8 


L721 and body of ub 


The 
payment of debts and lega- 


cies, 


ſale of it, 286 


Lands deviſed for payment » | 


debts, when diſcharged, 


particularly deviſed 2 | 


onere to a ftranger ſhall not 
relapſe, 
Law, 


_ muſt anfwer all the bills the 


ſame plaintiff files, but no | 


other, 27 


pear by it, 29 


canon, judges by it 


when not given, 30 


by the common, a ſub- 
pœna was to bring in 2 wit- 
_ Heſs to atteſt the truth, 37 


- judgment at, no bar to | 


a ſuit in equity, 56 
rule of evidence at, 
ſame as in equity, 
——— tho' choſe in action, is 


not aſſignable at it, yet it is | 


in equity, _ 173 
what is an interlocu- 


tory ſentence by the ca- 


non and civil law, 182 


——— when remedy there, 219 


upon plaintiff's electing 


to proceed at it, his bill will | 
be diſmiſſed with coſts, 201 


——— when there is the ſame 
remedy at it as there is re- 
lief in equity, what is to be 

- Uone, - 

Leaſe, aſſignment of it, 296 

— made good by tenant 

in tail, 290 

| Legacies and debts, Jands ap- 


Page 316 


| 269 | - 
by ours and the canon, | 
if the defendant appears he | 


old civil, when to ap- 


147 | 


220 | 
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or not, 268, = 270 
equity will not break 
into j ones in favour 
of pecuniary ones, 310 
when vendee muſt ſee 
to the payment of them, 320 
when ſatisfaction by the 
civil! law, 321, 322, 323, 
324, 325, 326, 327, 332 
Legatees, when to abate, 328, 
329, 342, 343 
a vol oluntary contract 
good againſt them, 307 
where equity will mar- 
ſhal aſſets in favour of them, 


307 
Lent, ut one of the va- 
cations, _ 38 


Letters to peers, when firſt in- 

troduced, and why, 65 
peers or peereſſes not 
5 appearing, on being ſerved 


with them, * iſſues 
of courſe, 65 


when proper to apply 

for them, 66 

Libel, what, 21. the defendant 
to give bail three days after it 
came in, 22. the plaintiff 
was obliged to give in his 
libel before the pretor, 23 

of the canoniſts, what 

FL from, 

what parts of our bill 
anſwers it, 

— when to be formed, 49 

What was to be annex- 


ed to it, 12 


The TABLE 


2 be bited 
on its being exhi to 

examine witneſſes, Page 120 

when no need to inſert 


2 age of the witneſſes in 


120 
Liba, our bill ſame as the ca- 
3 2218 


Libellus ſupplex, what, 23 


— articulatus, what, 90 
I of men's houſes, 76 


depriving men of it, 200 
Lights, ancient ones, ſtopping 


them injoined, 193 
tations, ſtatute of, plea of, 
61 


not barred by it, 332 


Litis conteſfatio, of the anſwer, | 
replication alone is not, unleſs, | - 
Se. 45 


— wht cloſes it, 115 
Lodgings, where ſervice of ſub- 


peæna at defendant's not good, 
be having left them a year 


before, 


41. in margin. 


Lunatic, what ſettlement the 


huſband muſt make upon 
marrying her, 276 
Maintenance, ſeparate, 255, 344 


ged for the children during 
the father's life, 274 


tenant for life, equity will 
reduce them to the common 
price, allowing intereſt, 291. 


what ſuggeſtions ne- 


actionis, what, 23 


court very cautious of 


ſtatute of, whin debts | 


a reverſionary term | 


ſhall not be ſold or mortga- | 


the heir having one, | 
enters into unreaſonable con- 
tracts, in the life time of the | 


otherwiſe, if he has no 


maintenance, Page 291 


of it, is protected from the 

huſband's creditors, 344 
Maintenance ſeparate, wife ha- 

ving it, if ſhe contracts for 

the payment of her huſband's 

_ debts, they ſhall be paid out of 

= + 253 
agreement for it bin- 


ding in equity, 258 

dajores and minores barones, 

their diſtinction, 4 
— ſettlement, plea of, 32 


agreements, 245 
copy hold ſettled by the 


father on his ſons, cannot be 


re- ſettled on the father's ſe- 
cond wife, and why, 251 
omiſſions in them, 


when ſupplied in equity, 25 3 


— conveyance by a wo- 
man before it, 292 

ſettlement, 

purchaſers 1 in it, 


out a deviſe over, 337 
— of a lunatic, 


ſettlement the huſband muſt 
make, 2 

brokage contracts made 
to guardians or parents, void 


in equity, 297- 


with executors conſent 


intitling perſon to a legacy, 

if the legatee lives to 21. ſhe 
is intitled to it, tho” ſhe mar- 
ries without his conſent, 337 
Maſter, when and how excep- 
tions are referred to him, 98 
ſter, 


ſeparate of the wife, what- 
ever is proved tobe bought out 


who are 


303 


reſtraint on it, with- 


what 
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Maſter, where the parties will 
be ordered de die in diem to 


attend him, to ſpeed his re- 


port after a decree, Page 165 
Maſters in chancery, why ap- 
pointed, | 
in chancery anciently 


examined witneſſes on inter- | 
91 
report, how made, 100 


| 


rogatories, 


referring depoſitions to 


him is a motion of courſe, | 


148. how to proceed there- 
on, 148 


Maxims, 6a, 110, 134, 143, | 


144 


Mergers of terms, rules con- 


cerning them, 264 
Mlieſſenger, citations by, or ver- 
- Wh 


Michaclmas vacation was ap- 
pointed for the obſervance of | 


Chriſtmas, 38 
Minority, to a decree made du- 


ring it, infant may make a | 


new defence, and put in a 


new anſwer fix months after 


he comes of age, 160 
Miſbehaviour of a clerk in court 


occaſioned his being com- 


mitted, 143 


Miſſive letters, when proper to 


apply for them, 66 
Miſtakes in the ſubpœna to re- 
join or hear judgment, cured 
by appearance, 28 
what in a ſubpœna will 
vitiate the writ, 
what in the return, 39 


Money, what is proof of the 
receipt of it, 231 


19 ; 


39 | 


what in the form, 39 


S 


A 


Mortgage, purchaſe of a firft 
at an under value, ſhall re- 
ceive from the ſecond mort- 
gagee no more than he paid, 
282, ſhall have the whole 
money, Page 283 
Mortgage money is a debt whe- 
ther there be a covenant for 
the AN of it or not, 
10, 311 
Mortgagor' s perſonal eſtate, 
when it ſhall go in eaſe of 
the real, 315 
Mortmain, ſtatute of, how 
avoided, 27 
Motion for ſerjeantat arms, when 
made, the commiſſion of re- 
bellion muſt be produced, 79 
por tenants to attend, 80 
what proceſſes iſſue 
without | it, 8r 
what on it only, 82 
notices of, there muſt 
always be one day between 
the ſervice and attendance on 
them, 98. affidavit muſt be 
made of the ſervice of them, 
98. which cannot be read till 
filed, 98. ſervice of them how 
to be, 99. left at the clerk in 
court's houſe not good, 9 

for payment of mon 
out of court muſt be ſerved 
perſonally, 100. ſo where 
cauſe is ſhewn for the con- 
tinuance of an injunction up- 
on exceptions filed to the an- 
ſwer, 100 

of courſe to refer de- 
poſitions to a maſter, 148. 
how to proceed thereon, 148 
Motion 


Motion for hearing, when it | between the ſervice and at- 
may be made by plaintiff, | tendance on it, Page 98 
152. when by defendant, | Notices, affidavit muſt be made 
. Page 152 of the ſervice of them, 98. 
— diſſolve an injunc- | which cannot be read till 
tion at the Jaſt ſeal, and in | filed, 8 
* heni, the difference, - ſervice of them, how 


197 


— courſe to diffolvean | 
injunction, when, 197 


to ſtay pro- F 


—·of courſe, 
ceedings on report, 169 
to confirm report, when 


to be, 168. how many days 
notice thereof, 168 


Moveable goods, when given 
on ſentence, 25 


Mulct, defendant liable to one 


on appearing before the ſe- | 


cond decree, | 33 
Murder, it was formerly held 
not to be murder to kill a 
ſequeſtrator, but this reſolu- 
tion was afterwards altered, 


and why, 78 


N. 


the citation, fatal, 27 
Ne exeat regno, writ of, 204 
Nobility cited in writing, 34 
| Nobleman's cauſe not to be 
heard out of its turn, unleſs, 


—_ I54 | 


Notice, what neceſſary on the 


execution of a commithon, | 


1 motion, there muſt 
always be one day intervening 


AME, error either in 
chriſtian or ſurname in 


| 


— 


to be, 99. left at the clerk in 


court's houſe not good, 9 


be perſonal, 100. and upon 


cauſe ſhewn for the conti- 


nuance of an injunction, up- 
on exceptions filed to the an- 
ſwer, 100 
what and to whom 
neceſſary, upon examining 


of executing a com- 
miſſion muſt be fourteen days, 


z I25, 135 : 
when ten days ſuf- 


ficient, | „ 
. ten days neceſſary be- 
fore the hearing in town 


cauſes, 14. in country ones, 


154 
of a decree, what time 


party has after it to apply for 
a mag; 163 


conſtructive, what, 281 
of motion to confirm 


report, how many days, 168 


when a purchaſer with- 
out, ſhall prevail againſt one 
for valuable conſideration, 


222 
a third perſon with, 


will be liable, if one of the 


parties 


of motion for payment 
of money out of court, muſt 


| 143, 144 


The 


parties does not ſign the arti- 
cles, and there is no tender 
and refuſal, Page 242 
Notice of marriage, is notice 
of a jointure, 281 
 ——— to the agent or attor- 
ney, preſumptive notice to 


* 
O. 


* out of malice after the 
ſuit began, 


vice of the warrants on de- 


fendant's clerk in court be-| 


fore the maſter will report 


the anſwer inſufficient, 101 
plaintiff's only againſt 
_ defendant's, not inſufficient | 


139 


ground for a decree, 
where the commiſ- 
ſioners are bound by it not 
to divulge the depoſitions be- 
fore publication, 141 
een e examiner, 142 
Obſervations on attachments, 72 


Offence, none can be commit- 


ted againſt the great ſeal, 


unleſs ſhewn the party, ex- 
166 


dee, Sc. 


| Office, ſecond of the chancery, | 


11 
of inſtruction, 12 
examiner's, when 


whole ſet of interrogatories 
are not to be filed there, 138 | 
of the examiner, how | | 
143 

g | 


"In it extends, + 
Officina brevium, what, 


299 | 


— * 


ATH of not proceeding | 


(omg FW obtained to exa- 
22} 
——— required of the due ſer- | 
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Reina brevium, reaſons of its 
institution, Pag 10 

—_ could not award 

jury proc 

* and patron, their 6 
ference, 

Orders, interlocutory ones = 
only be ſhewed the party, 
not ſerved, 40. By the modern 


practice, all interlocutory orders 
rl be pafſea, entered, and 


— 


mine defendant as a witneſs, 
139. and produced before the 
commiſſioners or at the exa- 
miner's office, 139 
to examine defendant 
as a witneſs muſt be produced 
before the commiſſioners, or 
at the examiner's office, 139 
for the publiſhing of 
depoſitions de bene «fſe, how | 
to be, 141. the ſame on de- 
fendants being beyond ſea, 
| "Bax 
abſolute on a decree 
niſi, what affidavit and cer- 
tificate neceſſary thereon, 156 
rule for entring orders | 
and decrees, 163 
to revive, muſt be ſer- 
ved on the adverſe clerk in 
court, 178 
to inroll decree nunc pro 
tunc ſhould always be ed 
and entered, and why, 189 
- for a new trial, when 


it may be obtained, 164 
; Original of the Enghſh juriſdic- 
tion 


A B L E. 


no good plea to bar exe- 
cutors, adminiſtrators, guar- | 
dians, or prochern amys, 54 


plea of, may be put in 


without a commiſhon, 93 | 
74 | 


if a ſuit be put off fine 


die upon the allowance of it, | 


plaintiff muſt revive, and 

why, „ 
FE. 

APER, cauſe how reſto- 

red into it again, 156 


where cauſe ſhall be 
ſtruck out of it, 162 


Paraphernalia of the wife ſhall | 
not 


go in exoneration of a 
debt affecting the heir, 344 
Parliament, what, 3 
Parol proof of an agreement 


not reduced into writing, not | 


to be admitted _— 

and, . 

Parties proper, vrant of Be 
good cauſe of demurrer, 5 

—— objections for want "* 

them muſt be made before 


Al 


ing, | 15 
e and orator, their ae 


96 Nen Ens to them when feſt 


introduced, and why, 6g 


Appear- 
ing on letter, — iſſues 
againſt them of courſe, 65 


£ attachments againſt. 
| them condemned in 
Elizabeth's time, 


proceedings againſt 
them when they do not 
pear, upon being ſerved with ; 
ſubpoenas, 67 
of the realm, not liable 
to be attached for 
perſons ſerving the proceſs of 
the court, 212 
Penalty, injunction to be re- 
lieved againſt it, 194 


Petition for ſubpœna to rejoin, 
what is added to it in a coun- 


try cauſe, 


133 
a paper one ſufficient 


| to appeal from chancery to 


the lords, | 190 
Plantations, Engliſh, whether 


21 
| Pleadings, dilatories muſt be 
avoided therein, 92 
Plea of outlawry, 53 
how to be pleaded, 54 
in what cafes it need 
not 


66 © 


ſequeſtration will go thither, 


The 
not be ſet down to be ar- 
gued, | 


adminiſtrators, guardians, or 
prochein amys, not good, 54 

- a former ſuit depen- 
ding, 55 


AM» N when it cannot be plea- | 


ded, 


need not be ſworn to, 56 
———— of a ftated account, 56 
of a releaſe, 57 


luable conſideration with- 
out notice, 57 


ment, 59 
of the ſtatute of frauds 
and perjuries, and of limita- 
tion of actions, 61 
of fine and nonclaim, 


61 
Plea and demurrers cannot 


be put in together, 64 
peremptory ones, when 
to be put in, 58. ſame as the 

civilians and — excep- 

tions, 64 
ſpecial one, when it 
cannot be put in without 
leave of the court, 92 


—— — ——— or demurrer cannot be | 
returned on a commiſhon to 


anſwer, 93 
of outlawry may be 
put in without a commiſſion, 


- defendant often caught 
94 


in as caption of it, 


of a marriage ſcttle- 
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Page 54 
Plea of outlawry in executors, 


of a purchaſer for va- 


\ 


| Plea of a former ſuit in another 
court for the ſame matter, 
proceedings thereon, Page 94 
| —— coſts on its being allow- 
ed or over-ruled, 94 


— replication to it, is an 
allowance of it, 
Portions, a reverſionary 


term 


5 for raiſing them may be ſold 


during the. eftate for life, 


272, 273 
- if to be conſtructively 
raiſed after the father's death, 

there the term ſhall not be 

ſold during his life, 274, 275 
Poſſeſſion quitted of lands con- 
veyed by fraud to another, 
who ſells for valuable con- 


\ 


| fideration, &c, to a third, the 


lands are bound, 286 


| Power of judicature reſerved to 


the ancient baronage, 8 
- of commiſſioners to ad- 
journ, 3 328 
where the defective exe- 
cution of it is made good in 
equity, 301, 302 
where it is extingui- 
| ſhed by fine and recovery, 
and not by bargain and fale, 
or leaſe and releaſe, and 
where one appendant is bar- 
red by either, 
execution of it, when 
to be made good, 301 
purchaſers under it, 302 
A where the terms of it 
become impoſſible to be exe- 
cuted by fraud or accident, 
equity will relieve, 305 


Practiſers 


= EY 


202- ' 


ſuborning witneſſes, to ſtand 
committed, Page 143 
Prayer of bill of revivor what, 
when demand is —_— 

| 17 


of a bill for a diſcovery, 


when not to be granted, 182 | 
Primum decretum, or firſt decree, | 


33» 35 


what 
ry anciently 


Probatory terms, 


three, 116. a fourth not eaſi- 


ly obtained, 116. no fifth, 
| | II7, 123 
Proceſs jury, why it could not 
de awarded by the officina 
brevium, 13 


Petty bag, what makes it, 14 


Proceedings on treaſure trove, 
. 15 
Pretor, how to proceed before 
him, = | 21 


the plaintiff was obli- | 


ged to declare his cauſe of 
action before him, 2 
—— exceptions produced be- 
ZZ 


Proceſs at the ſuit of the King, 
in outlawry, and at the ſuit 


of a common perſon, their 


difference, 74 
what iſſues without mo- 
| tion, | 8 81 
| what on motion only, 82 
| ſhortned after a decree, 
„ | 200 
ä judicial muſt be return- 


able in term time, or at a 
certain day, 155 


in on breach of decree | 


ought to be ſhortned, and |. 
why, a 


1710 


TY The T AB L E. 
Praftifers tampering with or 


Proceſs of the court, attach- 
ment iſſues for abuſing party 


ſerving it, Page 212 
—— Where it fhall run 
againſt the wife without the 
hufband, 1: cy 
Prechein amy not barred by 
outlawry, 34 
muſt pay coſts, 204 
Proclamation, attachment with, 

1 35 

— — what, 26 


Proctor, when ſervice of abe . 
pœna on defendants is good, 


Proof of exhibits how to be 
„ 141 

of the receipt of mo- 
ney, what is, Wo 
—— —— parol, will not eftabliſh 

an agreement, 3 
Proſecution, when bill will 


be diſmiſſed, for want of it, 
110, 114. when not, 111 


3 | Publication, no croſs bill after, | 


4 
——— after it, nothing in 15 
in the former cauſe can be 
examined into, 109 


were kept ſecret, 117 
how it paſſed, 120 
when it might paſs, 

Rs 123 


——— when rule to be given 
for it, and when to be made 
abſolute, 132 
— and hearing, always a 
term between them, 134 

— of depoſitions, when to 
be, 140. how to obtain an 
order 


The 
it, Page 14 | 


bow when defendant. is be-“ 


yond ſea, 141 
48 where the com- 
 miſſioners are upon oath not 
$o divulge the deten be. 

_ * 141 
ot depoſitions not to be 


= publication be duly paſſed, # 


144 
never enlarged but up- 


on — afhdavits, 
— — may de enlarged, where 
the adverſe party can ſuffer | 
po injury, 144. and ſome- | 
times tho' the cauſe be ſet 
down, and the party ſerved 
with ſubpeana to hear judg- 
— RE no, | 
— when affidavit neceſ- 
fary to enlarge it, 146. the | 


tenor of it, and by whom to 


de made, 146 
— — inſtance a- 
bout enlarging it, 146 


Aa Cauſe not to be ſet down 


the ſame term that it paſſes, 
152 

Purchaſe, what by the father | 
| ſhall be conſtrued an advance- | 
ment for the fon, 270, 271 
— made by the father in 
tze name of the lon, 270 


—— by a truſtee, 282 


Purchafor without notice, when 
be ſhall prevail againſt one 
for valuable conſideration, 

222 

5 conveyance for natu- 

ral aſſectiou does not bar 


144 | 


him, 


271 [ 
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Purchaſor of à mortgage ſhall | 
be paid full ay Page 282 
———— pendente lite becomes a 

partner in the account, 293 
from a volunteer, with 

notice of a bond debt 2 | 

not be affected by it, 
— por value . no- 
tice not bound by a decree 
in equity, no more than by 
& Judgment at _ —_ 


for valuable cone 

kation, who is, 303 
what debts he muſt dif- 
charge, a3 
under a power, 302 
A Wha are, in A marriage 


ſettlement, | 303 
under wills, what debts 
they muſt pay, 320 


UARTO die pe, or 
fourth day after its ori- 
sine, 30 


1 


quer 90 
Real eſtate, how eaſed by the 
perſonal, 310 
Rebellion, commiſſion of, 18, 


3» 77 

Regiſter for _— : o 

A n the reign of king Ed- 

ward the firſt, they began to 
keop cloſe to the farm of it | 

| 19 

I Re- 
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Rebellion, commiſſion of, houſes 
may be broke open to execute 
it, and why, Page 76 

— iſſues to commiſſioners, 
and why, 0 

—  — why ſerjeant at arms 


is the next proceſs, 77 [ 


Receipt of money, what is 
proof of it, | 231 
| Reconventio of the canoniſts, 
bat, „ 46 
ſame as our croſs bill, 
Recovery, when equity will not 


relieve on a covenant not to 


ſuffer one, 253 
Reference of except ions to the 
maſter, when and how to be 
made, 98 
—— of depoſitions to a 
maſter is a motion of courſe, 
8 how to proceed therein, 
148 


— — of anſwer, when it 


cannot be for inſufficiency, 


180 
Regiſter, how he makes up the 
A 162 


— appearance with him 
and the ſix clerk, its diffe- 
rence, 8. 
on attachment and no 

anſwer in four days, defen- 
dant will ſtand committed 


on motion, _Y 
Regulation of attornies and ſo- 
n 217 | 
Rehearing, what intitles a par- | 
* 00 it, x 162 

what depoſit to be made 

thereon, 163 


Rehearing, caveat neceſſary 
thereon, Page 163 


——— what time the party 


has to apply for one after no- 
tice of decree, 16 3 


viva voce thereon, 183 
| Rejoin, ſubpoena to rejoin, miſ- 
takes in it cured by the ap- 


pearance of the party, 28 


Rejoi nder, 113, preſent prac- 


tice therein, 124, 133 
in commiſſion in four 
days how obtained, 123. 


. iſſuing before replication filed 


intitles defendant to coſts, 


124. 
Releaſe, plea of, 


Relief of a bill, when to be 


demurred 81 
when not, 63 

Rent charge, if granted by the 
leſſee of a biſhop, who renews 
the term, ſhall ſubſiſt during 
the renewal ; if the biſhop re- 

| fuſes to renew, the grantee 


muſt be content with the 


lives in being, 244 


Replication to a plea is an al- 


lowance of it, 95 
in the civil law, what, 

108 
is the ties of the 
„ 113. muſt be within 


three terms, 110, 113, 114 


ſubpoena to rejoin, 
ſuing before it be filed in- 
titles defendant to coſts, 124 
when to be filed by the 


preſent practice, 132 


Cc Report, 


- exhibit may be proved 


The 
| — how the maſter makes 
Page 100 

before hearing is 15 5. 
after 25 s. 
exceptions to it muſt be 
— by counſel, 103 
when to be excepted 


to 
| A whive the parties will 
be ordered to attend the maſ- 


ter de die in diem, to ſpeed it 3 8 


after a decree, 165 
when maſter prepares it, 
and proceedings thereon, 167 
ancient rule of ob- 
jecting to it, 167. inconve- 
niencies of the modern one, 
167. — of the old 


one, 


motion of courſe 
ſtay proceedings thereon, 169 
—— motion to confirm it, 
168. how many days notice 
thereof, 168 
Reſtraint on marriage without 
a deviſe over, 337 
Return of ſubpœna muſt be on 
a court day, 28 


vacation time, upon a proper 
affidavit, : 
E ſubpeena having a com- 

mon one, or an immediate 
one, when to appear, 29 
of the writ, defendant 
had four days after it to ap- 
pear, 31 


Was two- fold, 


—w—_—_— nat. ws therein 


will vitiate the writ, 


39 


— of commiſion, when to 
135 


be, 


168 


to 


may be immediately in 


1 


ö 


104 


28, 38 


* 
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Rule of evidence in equity ſame 
as at law, Page 147 
Reverſion in any terms may be 
ſold during the eſtate for life, 
5 273 

Review, bill of, when neceffary, 
184, cannot be filed with- 
out leave of court, 185. par- 
ty muſt obſerve the terms in- 


joined him, upon having 
leave granted, 185 

depofit thereon, how 
— 186 


no ſecond, and why, 
186. who is intitled to 3 
186. when it cannot be 
brought, 186. can examine 
nothing on it that was in 
iſſue in the original cauſe, 
186 

Revivor of proceedings by the 
civil and canon law, how, 
when, and againſt whom, 172 
bill of, who is intitled 


to it, and who not, 172 
no anſwer requiſite, 
173 


what good cauſe of de- 
murring to it, 173 
— what may be inſerted 
in it, | 174 
cannot be in part, 174 
need not be againſt 
feme ſole upon marriage af- 
ter an{wer, I 

when by plaintiff in a 
ſuit againſt baron and feme, 


175 

when at feme plaintiff's 
election, 175 
Revivor, 


The 
Revivor when not neceſſary by 


the baron, Page 175 


a feme plaintiff, tho? ſhe mar- 
ries pendente lite, 175 
muſt be by huſband of 

feme plaintiff, 
by executor, durante 

minore ætate not neceſſa 
when the 
age, 


infant comes of 
276 


—— when not neceſlary, | 


tho' death happens, 176 


may be by ſome of the | 


_ plaintiffs without the reſt, 


12 5 176 — 
muſt be by plaintiff, | 


if the ſuit be put off ſine die 
upon the allowance of an 
7 outlawry, and why, 177 
bill of, or ſubpoena 
ſire facias when proper, 177 


ved on the adverſe clerk in 
8 178 
not neceſſary, where 
a "_— woman is defendant, 


178 

——— - bill of, not for coſts 
_ .: analy, - 181 
— bill of, how to be 
drawn, 210 


Reus or defendant, how long he 
has to put in his exceptions, 
30 


taken in execution, 


Romans, how they anciently 
proceeded among them to 
oblige a party to anſwer for 
an injury, | 


20 


175 


when his body was 


26 | 


when not requilite for- 


ry | 


order for it mult be ſer- | 
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Romans, citations made uſe of 
among them, Page 20 
careful that they did 
not give ſentence without 
hearing both ſides, 25 
Rule for plaintiff's replying in 
the exchequer, 112, 113 
for publication, when 
to be given, and when to be 
made abſolute, 132 
- that the heir ſhall not 
be bound down by one fingle 
trial, 164 
ancient one of ſervin 
a decree good, and why, 165 
general one in regard 
to the great ſeal, to which 
bankrupts and ideots are ex- 


ceptions, 167 


Rules of mergers of terms, 


— 

8. 
| S A LE of lands, 286 
Satisfaction, what is, 3 35 


Scandal and impertinence intitle 


parties to coſts, 207 
Scandal, what caſes not thought 
ſo by the court, 
where the court will 
order the maſter to expunge 
it, 208 
Scire facias, when proper, 87 
Seal great, no offence can be 
committed againſt it, unleſs 
ſhewn the party, except, &c. 


| | 166 
—— great one, general rule 
Cc 2 concern- 


1 


The 
concerning it, to which bank- 
rupts and ideots are excep- 
tions, Page 167 

Seal, the difference of moving 
to diſſolve an injunction then 
and in open term, 197 
Secundum decretum, what, 33, 
35 

Security not to be given by exe- 
cutors, and why, 179 


againſt the eſtate, 228 
Sentence, what is an interlo- 
cutory one by the canon and 


civil law, 182 
0 definitive one, what, 
183 


Sequeſtration before a ſubpoena 
agæãgainſt men in cuſtody, 18 
Sequeſtration, 18, 77 
when that can only be 
bad againſt a defendant, 
iſſues againſt peers not 
appearing upon being ſerved 
with ſubpoenas, 66 
for a perſonal duty, if 


defendant dies after it whole | 
heir is not bound, it is de- 


86 


termined, 


the Engliſh plantations, 213 
Sequeſtrator, it was formerly 


held no murder to kill one in 


the execution of his office, 

1 bw 
but this reſolution was 
_ afterwards altered, and why, 


his duty, 
Serjeant at arms, 


of a bond is only againſt | 
the perſon, but after judgment | 


36 | 


whether it will go to 
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Serjeant at arms next proceſs 
to I of rebellion, 
and why, Page 77 
at arms, when moved 
for commiſſion of rebellion, 
muſt be produced, 79 
Settlement after marriage with- 
out articles is a voluntary 
conveyance, 254 
Sheriffs, 7u/ticies to them, 1 
liable to an amercement 
for not returning an attach- 
ment, 5 
how to proceed againſt 
him in the exchequer, 71 
cannot enter freehold 
to execute proceſs of con- 
tempt, and why, 75 
Solicitor committed for male 
practice, what he muſt do to 
be diſcharged, 201 
= and attornies regulated, 
217 
Statute 2 Neft. c. 24. 16, 20 
writs founded on % 16 
- of W how a- 
voided, 17 
4 8 5 Ann. c. 16. 
ſect. 23. p. 26. ſect. 22. p. 
65. ſect. 23. p. 92. ſect. 24. 
p. 110. | 


5 Geo. 2. c. 25. 
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de donis binds a court 
of equity, 225 
— de donis does not extend 


to copyhold or truſteſtates, 226 


Statute 


- 


"—» 231 
316 


Sinn not intitled to a diſ- | 
covery of aflets, 179 


Subpcena, when firſt invented, 
and by whom, 17 
ſequeſtration before it 


| againſt men in cuſtody, 18 | 


to rejoin, or hear judg- 


ment, miſtakes in them cured | 


by appearance, 28 
| return of it muſt be on 
a court day, 28 


may be returnable im- 


mediately in the vacation 


| upon a proper affidavit, 28, 


chancery, 29, 31 
when in the exchequer, 


four days time to appear to 
one returnable in the exche- 


quer, 32 
not appearing to one a 
contempt, 34 


— by the common law 


was a proceſs to bring a wit- 


neſs in to atteſt the truth, 


return of it was two- 


fold, ' = 


38 | 
when to appear to a | 
common one, and when to | 


one returnable immediately in | 


> | 32 | 
when defendant had 


37 | 
when the chancery firit 
uſed it, 8 
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Statute of frauds does not affect 


Subpœna, what miſtakes will vi- 
parol agreement, if partly exe- 
n 
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tiate it, | 
what in the return, 39 
what in the form, 39 
no more than three de- 
ſendants can be put in one, 


| 39 
no coſts unleſs it be ſer- 


ved, 


as one perſon in it, 40 


where many plaintiffs 
in it, need not all be named, 


1 
if the label and body 


ſervice, and no contempt not 


left with defendant to enforce 
his appearance, 40. Note; 
leaving copy of ſubpoena with 
defendant, muſt be underſtood 
of the exchequer practice anly, 
not 2 80 
how to be ſerved, 41, 


153 


defendant's lodgings not good 
he having left them a year 

before, 41, in margin. 
where ſervice of it on 
defendant's clerk in court 


band or wife good ſervice on 
both by the practice of the 

| exchequer, but quere in 
chancery, * 
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| 39 
huſband ad wife but 


charges of one, 40 


of it do not agree not good 


or copy of it muſt de 


5 Where ſervice at firſt . 


good, 41 
ſervice on either huſ- 
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Subpcena, body of it to be re- 
ſerved for the laſt defendant, 
Page 41 


may be left at defen- | 


dant's houſe, but label muſt 
be ſerved perſonally, 41, 153 
— ſervice of it on one de- 
fendant in England ordered 
to be good ſervice on the 
other abroad, 42 


—— when it muſt be ſer- | 


42 | 
— abuſing party ſerving it | 


ved, 


incurs a contempt and com- 

mitment, 43 
ire of it on a per- 
ſon in town, tho' he reſides 


— 


altogether in the country, 
obliges him to anſwer in eight 


days, and he is not intitled to 


a commiſſion into the coun- 


try. 42 
unleſe, c. not to iſſue 
till bill filed, 65 
is to attend the extra- 
ordinary juriſdiction, 


peers and peereſſes, on their 
not appearing upon being ſer- 
ved with a letter, SN 
peers not appearing 
Poe, ſequeſtration iſſues, 


66 | — 


peers not appearing up- 
on being ſerved with them, 
how ta proceed againſt them, 


— returnable at a day 


certain in term time, 88 
for coſts muſt be ſerved 
perſonally, | 


65 | 


iſſues of courſe againſt 


| 


Ion |- 
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| Subpcena, new one not neceſ- 


ſary for better anſwer, Page 
103. enough to ſerve his 
clerk in court, — 13 
ſupplemental bill, when 
* how obtained, 108 
ſeldom refuſed in mat- 
ters of account, 109 
after one, court ma 
lengrhen time for publication, 
= 109 
ad faciendum attorna- 
tum, where requiſite, 115 
— to rejoin, what, 122. 
being made out before re- 
_ plication filed, defendant is 
intitled to coſts, 124 
— iſſues for ſummoning 
witneſſes on a commiſſion, 
129 
to rejoin, when uſnal 
to apply for it, 133 
— to hear judgment, mult 
be ſerved fourteen days be- 
fore the hearing, and why, 
I5I. how to proceed if he 
does appear upon being ſerved, 
how if he does not, 151. 
how to be made out, 153 
— affidavit of ſervice of 
it neceſſary in order to dif- 
miſs plaintiff's bill, 157 
ferre facias not to be 
demurred to, 177 
= ſcire facias when pro- 
per, 177. not till after in- 
rollment of the decree, 180 
when plaintiff muſt ſue 
it out, 192 
when ſervice of it on 
defendant's clerk in court, 
with- 


The 
without the uſual affidavit, 
on his attorney at law, 214, 


when on his agent or proc- 
_ .- 215 


Subpœena, when two diftin& | . 
bills may be grounded on the | 

| 218 | 
Suggeſtions, what neceſſary to | 


ſame, 


libel for . witneſſes, 
120 


—— —— falſe ones, perſons | 


drawn into chancery by them 


recover damages, 3 


Suit, conteſting it, what, 22 
former one depending, 

when no good plea, 55 
in equity cannot be 
barred by a judgment at law, 


56 | 
Suits, injunction to ſtay a mul- | 


tiplicity of them, 195 
Suitor arreſted in court will be 
diſcharged, 


Suppler libellus; what, 23 


Supplicavit, when granted, 202 


— ſame in chancery as the 


lord chief juſtice's warrant 
at law, — 23 
Surrender of copyhold eſtate ſup- 


plied in equity, 226 
T. | 
Allage, what, 6 


by ſubſidy, I 


Taxation always — by the 


commons, 7 


Taxing coſts, no exceptions to | 
200 | 


be taken thereto, 


203 


11 L 
Tenants, motion for them to 
will be good, Page 214. when | | 


attorn, Page 80 
Tenant in tail, where he ” ſhall 
have an injunction againſt 
tenant for life, 193 


por life, where an in- 


junction ſhall be granted 
againſt him, 193 
- without impeachment 
of waſte, when he ſhall be 
injoined from committing 
waſte, 193 
if tenant in tail of a 
truſt eſtate contracts debts by 
mortgage or judgment after 
iſſue born, it binds the iſſue 
and remainder man, 227 
in tail of a truſt cannot 
ive a ſpecific execution of 
the truſt by having it decreed 


to him in ſee, 229 
in tall, del made good 
by dim, | 2 


Tenor of the bill going with 
the commiſſion taken away, 

2 
Tenure in burgage, % | 
Term, vacation between each, 
hy originally appointed, 38 
reputed but as one day 
in law, | 89 
time, if anſwer is put 
in then, exceptions to it muſt 
be filed then too, 96 
always a whole one be- 
tween the paſſing publication 
and the hearing, 134 
time, commiffon can- 
not be executed then, unleſs, 
c. 135 
C 4 Term 


The 


Term, cauſe not be ſet down 
the ſame as publication paſ- 
fes, Page 152 
time, judicial proceſs | 


muſt be returnable then, or | 


at a certain duy, 155 
difference of moving 
to  difſolve an injunction then, 

3 and at the laſt ſeal, 197 
probatory, anciently 
"aw. 116. a fourth not 
eaſily obtained, 116, 
fifth, 117, 123 

Terms, rules concerning the 
merger of them, 264 

to prevent dower, 265 

raiſed for portions, if 
the children die before the 


time of payment, merge in 


the inheritance, 267. ſo if the 


ſhare of a child, who dies 


before they commence, 268 
reverſion in them may 


life, 
———— for years, 


gaged ones carved out of the 


inheritance in his own name, 


they are liable to his debts, | 


like any other chatt le, 347 


 Tortius interventens, Cr inter- 


pleader, its uſe and effect, 47 


_ cree, 48 
——— where made defen- | 


_ Cant, his bill muſt be diſmiſt, 
48 


no 


be ſold during the eſtate for 
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if a man takes mort- 


— how to proceed thereon, | 
| 48 | 
i muſt be before the de- 
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Title, bad ane cannot be helped 
by fraudulently buying in 
the good one, 

Treaſure trove, proceedings on 
it, I 

Trial new, where an order Re 
be obtained for it, 164 

injunction to ſtay it, 

| 194 

Tune vacation was appointed 
for the getting in of the 
barveſt, 38 

Truſt eſtates nat wichin the 
ſtatute de donts, „ 

terms after 27 H. 8. 

c. 10. continued under the 

juriſdiction of the chancery, 

as alſo where there was a 

ſecond uſe or truſt which 

the common law rejected, 
260, 261 

1 1 of tenant for life 

2 notice is ſubject to it, 

if without notice the truſtee 

is liable out of his own 

eſtate, | 262 

of a term for years pre- 

nent to the marriage to 
raiſe portions, ſhall bar the 
mother O dower, unleſs paid, 

=" 

- term, where there ſhall 

be an equitable merger of it 

in the inheritance, and where 

nat, © 263, 272 

— term to protect an in- 


$ heritance tollows it, unleſs, 


Sc, 


term, court will order it 


to be aſſigned to a remote heir, 
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The 


according to the courſe of 


deſcents, againſt the chil- 
dren, 
Truſtee or executor ſhall have 


no private advantage by buy- | 


ing in an incumbrance at a 
' low rate, 282 


purchaſe 


— if be or an executor 
being ſolvent, lays out the 
money at intereſt, he ſhall 
have the advan 
wile if inſolvent, 
Truftees, purchaſe by them, 282 
| where they may ſell, 284 
— When liable for a 
breach of truſt, 
A when they muſt ſee to 
the payment of debts, 320 
if they 
cient, the vendee not affec- 


ted, unleſs, Sc. 320 | 
Trufts not within the ſtatute of 
limitations, 61 | 


ſtatute of frauds does 


not extend to them, 232. 
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Acaticn, ſubpœna in it 


may be returnable im- 


mediately on a proper affida- | 


vit, 28 


tled for the ſake. of devotion, 
and harveſt, 38 


tage, other- 
341, 342 


303, 304 


ſell more than ſuſhi. | 
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when he may ſell, 284 
if a bill be filed apainſt | 
"him by creditors, he cannot | 
pendente lite without 

ſeeing them diſcharged, 321 


| 


between each term ſet- | 


Vacation time, if anſwer be put 


in then, the exceptions muſt 
Page 96 


be filed then too, 
Vendee, when he muſt fee to 
the — of legacies, 


320 
Verbal, citations ſo, or by meſ- 


ſenger, 21 
Volunteer purſuing a purchaſer 
at law ſhall be obliged to diſ- 
cover his title in equity, 28 

if he ſells for valuable 
conſideration, the lands are 


for ever bound, 286 
Volunteers relieved, 305 
equity will not marſhal 


aſſets in 2 of them, 308 
| - what legatees are ſuch, 


310 
Uſe of a — 1 
of citations, 21 

W. 


A R, the barons, 23 


—— break the power 
of the juſticier into ſeveral 
courts, 8 

Warrants, there muft always 
be one day intervening be- 
tween the ſervice and atten- 
dance on them, unleſs, &c, 
98. when this rule is diſpen- 
ſed with, 100 


ſervice of them before an- 
ſwer will be reported in- 
ſufficient, 101 


Waſte, when tenant for life 


| 


without impeachment of it, 


ſhall | 


oath required of the 


The 


ſhall be injoined from com- 
mitting it, 
Weſtminſter ſtatute of . of 2d, 
_ : * 16, 20 

Whitſuntide occaſtoned one of 


the vacations, | 38 | 
Wife and huſbend accounted 


but one perfon in a ſub- 


Pœna, 40 
— ſervice of FF Wa on 


either, good ſervice on both 
41, 42 | 


in the exchequer, 
Wife, when ſhe may make 2 
new defence, and put in a 


new anſwer to a bill filed | 
againſt her and her huſband | 
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after his death, 
Will, nothing neceſſary but the 


the teſtator's having animus 


———— when it muſt have all | 


teſtandi, 


the requiſites appointed by 
the ſtatute of frauds, 
— what debts a purcha- | 
ſer under it muſt pay, 320 
cannot be overthrown 
by parol evidence, 


in writing, when good, 341 
nuncupative, 344 


names in it not a ſufficient 
_ deſcription, 


was brought in by ſubpoena 


to atteſt the truth, 27- 


Witneſles were anciently exa- 


mined by the maſter on in- 
terrogatories, 91 


——— when firſt. {ct were 


to * payer, 
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— nuncupative, tho' not | 


initial letters of legatees | 
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| Witneſs, by the common law 


116 
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| Witneſſes anciently examined 
by the Judge of the court, 


examination of them 
to perpetuate their teſtimony, 
118 


them in perpetuam rei memo- 
riam, | 119 
when not needful to 


for examination, 
— how to be examined, 
128 

- by whom to be paid, 
1442 


muſt be ſubpœna' d, 
to be ſummoned by the 
Nagpur 129 
contempt in them not 
to appear, and attachment 
iſſues, I. 

ſummoned but not ſub- 
pœna'd not appearing, court 
will order them to attend 


| expence, 129 
method of proceeding 
on a commiſſion to exa- 
mine, „„ 
examination of a com- 
miſfoner as ſuch, how to be, 

138 


to examine defendant as ſuch, 


miner's office, 


139 


| Wit- 


| — method of examining. 


inſert their age in the libel - 
120 


upon a commiſſion 


129 


and be examined at their own 


| order muſt be obtained 
139. and produced before the 


comnmithoners, or at the exa- 
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Wiznelſes, their examination in 
chief, Page 140 
if a bill to perpetuate 
their teſtimony prays relief, 
it will be diſmiſſed, 140. but 
the depoſitions may be uſed 
at law, | 
practiſers tampering or 
ſuborning them to ſtand com- 
mitted, 143 
how to be examined in 
town, 
when they. cannot be 
: examined without leave of 
the court, 145 
when to be committed 
* not attending to be exa- 
_ mined, 


Witneſs, party cannot examine 
a ſingle one, but may croſs 


examine upon an attachment 


for the breach of an injunc- 
tion, 

Writing, nobility cons in it, 34 
neceſſary to an agree- 
ment concerning land, 
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635 credit how to be 
examined, 147. ſeldom done, 


148 


190 


231 


* ” 


Writs what made out by the 
clerk of the crown, Page q 

Writ of ſubpoena, when firſt 
invented, and by whom, 17 


attachment, 18 
commiſſion of rebellion, 
= 
ſequeſtration, 

Writs regiſter for them, 19 
| Writ of ſubpoena to rejoin or 
hear judgment, miſtakes in it 
cured by appearance, 28 
defendant had four days 


to appear in, after the return 


of it, 31 
what bie will vi- 
tiate it, 39 


of ne exeat regs, 204 
— of execution of decree 
not allowed till it be ſigned 
and inrolled, 165, 171, if 
a party be ſerved with it, 
and does not attend to be 
examined, it is a motion of 
courſe to have him com- 
mitted, _ | 166 
of the decree and re- 
port, when and by whom to 
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